IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


JULIUS W. HOBSON, individually and on hehalf of 
JEAN MARIE HOBSON and JULIUS W. HOBSON, JR.; all 
residing at 4801 Queens Chapel Terrace N.E. D.C.; 
SAMUEL D. GRAHAM, individually and on behalf of 
BARBARA JEANE GRAHAM and KAREN CHANDELLE GRAHAM; 
all residing at 1827 Massachusetts Ave. S.E. D.C.; 
MARY ALICE BROWN, individually and on hehalf of 
CHARLES HUDSON BROWN; both residing at 2412 20th 
St. D.C. ; PAULINE SMITH, individually and on 
behalf of MAURICE HOOD; both residing at 1017 4th 
St. S.E. D.C.; WILLIE DAVIS, JR., individually 
and on behalf of RONALD D. DAVIS, REGINALD D. 
DAVIS and MYOSHI J. DAVIS; all residing at 3931 
14th St. N.W., D.C.; JAMES K. WARD, individually 
and on behalf of CHRYCYNTHIA ELAIN WARD; both 
nesidingeat 1100eTrenton P135S.E.)D.C.; * JOYCE 

M. MAKEL, individually and on behalf of MICHELLE 
I. MAKEL; and CAROLYN HILL STEWART, residing at 
1303 Congress St. S.E. D.C. 


Plaintiffs, 


- against- 


CARL F. HANSEN, Superintendent of Schools of the 
District of Columbia; THE BOARD OF EDUCATION OF 

THE DISTRICT OF COLUMBIA; WESLEY S. WILLIAMS, 
President of the Board of Education of the Dis- 
trict of Columbia; CARL SMUCK, EVERETT A. HEWLETT, 
WEST A. HAMILTON, LOUISE S. STEELE, EUPHEMIA L. 
HAYNES, GLORIA K. ROBERTS, PRESTON A. McLENDON, 

and IRVING B. YOCHELSON, members of the Board of 
Education of the District of Columbia; CHIEF JUDGE 
MATTHEW F. McGUIRE; SENIOR JUDGES JOSEPH L. JACKSON, 
HENRY A. SCHWEINHAUT, CHARLES S. McLAUGHLIN and 
DAVID A. PINE; and DISTRICT JUDGES ALEXANDER HOLTZOFF, 
RICHMOND B. KEECH, EDWARD M. CURRAN, BURNITA SHELTON 
MATTHEWS, LUTHER W. YOUNGDAHL, JOSEPH C. McGARRAGHY, 
JOHN J. SIRICA, GEORGE L. HART, JR., LEONARD P. 
WALSH, WILLIAM B. JONES, SPOTTSWOOD W. ROBINSON, III, 
HOWARD S. CORCORAN, OLIVER GASCH, WILLIAM B. BRYANT, 
all of the United States District Court for the 
District of Columbia; THE BOARD OF ELECTIONS OF THE 
DISTRICT OF COLUMBIA; CHARLES H. MAYER, (Chairman), 
ERNEST SCHEIN and DR. ROBERT EARL MARTIN, members 

of the Board of Elections of the District of Columbia, 


Defendants. 


CIVIL ACTION 
No. 82-66 


COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTION 
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CQOMELAINI 


The plaintiffs, for their verified complaint, allege: 


Parties 


ae tit 


(a) The infant plaintiffs, JULIUS W. HOBSON, JR., 
(McKinley High School); BARBARA JEANE GRAHAM, (Eastern High School); 
KAREN CHANDELLE GRAHAM, (Hines Jr. High School); CHARLES HUDSON BROWN, 
(Langdon Elementary School); MAURICE HOOD, (Randall Jr. High School) ;. 
RONALD D. DAVIS, (Crosby Noyes Elementary School); REGINALD D. DAVIS, 
(Crosby Noyes Elementary School); MYOSHI J. DAVIS, (Crosby Noyes 
Elementary School); CHRYCYNTHIA ELAIN WARD, (Congress Heights Elementary 
School), and MITCHELL I. MAKEL, (Crosby Noyes Elementary School) are 
among those generally classified as Negroes; are citizens of the United 
States and of the District of Columbia. They are within the statutory 
age limits of eligibility to attend the public schools of the District 
of Columbia. They satisfy all of the requirements for admission to such 
schools and are, in fact, attending public schools under the supervision, 
_ operatinn and control of the defendants. These plaintiffs comprise twa 
general categories, viz., those who are eligible to attend and are attend- 
ing public elementary schools and those who are eligible to attend and are 
attending public secondary schools in the District of Columbia, both types 
of schools being under the direct supervision, operation and control of 
the defendants. Some plaintiffs have been placed and are presently 
placed in the "basic" and "general" tracks of the so-called "track 
system" presently in operation in the public schools of the District of 
Columbia, as more fully explained in the paragraph of this complaint 


numbered and designated "13". 


“(b) Adult plaintiffs, JULIUS W. HOBSON, SAMUEL D. GRAHAM, 
‘MARY ALICE BROWN, PAULINE SMITH, WILLIE DAVIS, JR., JAMES K. WARD and 


JOYCE M. MAKEL are among those classified as Negroes; are citizens of 
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the United States and of the District of Columbia and are residents of 
md domiciled in the District of Columbia. They are taxpayers of the 
District of Columbia and of the United States. They are guardians and 
parents of the infant plaintiffs referred to in the paragraph above 

and designated in the caption of this action, and are required by the 
laws of the District of Columbia to send the children under their charge 
and control to public or private schools. In addition, plaintiff 

JULIUS wW. HOBSON has been compelled, for some or all of the reasons 
hereinafter set forth, to remove his infant daughter, JEAN MARIE HOBSON, 
from the Amidon Elementary School, a public school under the supervision 
and control of the defendants, and enroll her, at great cost and incon- 


venience, in a private school. 


(c) Plaintiff CAROLYN HILL STEWART is among those classi- 
fied as Negroes; is a citizen of the United States and of the District 
of Columbia and is a resident of and domiciled in the District of Colum- 
bia. She is a permanent teacher in the public school system of the 
District of Columbia and is required by the terms of her employment to 
obey, adhere and conform to defendants’ rules, regulations, policies, 


directives, customs, practices and usages. 


2, Plaintiffs bring this action in their own behalf and in 
behalf of all other Negro children attending the public schools in the 
District of Columbia, their parents and guardians, and teachers emp Loyed 
by the defendants similarly situated and affected with reference to the 
matters here involved. They are so numerous as to make it impracticable 
to bring them all before the Court. There being common questions of law 
and fact, a common relief being sought, as will hereinafter more fully 
appear, plaintiffs present this action as a class action pursuant to 


Rule 23(a) of the Federal Rules of Civil Procedure. 


3. Defendants: 
(a) Defendant BOARD OF EDUCATION exists pursuant to the 
laws of the United States governing the District of Columbia. (Code 
of the District of Columbia, §31-101) Defendant JESLEY 5S. WILLIAMS, 
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(Negro) is President of the said BOARD OF EDUCATION; defendants CARL 
SMUCK (white), EVERETT A. HEWLETT (Negro), JEST A. HAMILTON (Negro), 
LOUISE $. STEELE (white), EUPHEMIA L. HAYNES (Negro), GLORIA K. ROBERTS 
(white), PRESTON A. McLENDON (white), and IRVING B. YOCHELSON (white), 
are members of the said BOARD OF EDUCATION and all are being sued in 


their official capacities. 


(b), Defendant, CARL F. HANSEN, is the Superintendent of 
Schools of the District of Columbia (hereinafter referred to as the 
Superintendent of Schocils). He is the executive officer of the Board of 
Education, charged with the responsibility of maintaining, managing and 
governing the public schools in the aforesaid District, 1n accordance 
with the rules, regulations, policies, directives, customs, practices 
and usages established by defendant BOARD OF EDUCATION, He is being 


sued in his official capacity. 


(c) The defendant, HON. MATTHEW F. McGUIRE, is the Chief 
Judge of the United States District Court for the District of Columbia; 
the defendants HONS. JOSEPH L. JACKSON, HENRY A. SCHWEINHAUT, CHARLES 
S. McLAUGHLIN and DAVID A. PINE, are Senior Judges of the United States 
District Court for the District of Columbia; defendants, the HONS. 
ALEXANDER HOLTZOFF, RICHMOND B. KEECH, EDWARD M. CURRAN, BURNITA SHELTON 
MATTHEWS, LUTHER #. YOUNGDAHL, JOSEPH C. McGARRAGHY, JOHN J. SIRICA, 
GEORGE L. HART, JR., LEONARD P, WALSH, WILLIAM B, JONES, SPOTTSWOOD 4. 
ROBINSON, III, HOWARD S. CORCORAN, OLIVER.GASCH, and JILLIAM B. BRYANT 
are District Judges of the United States District Court for the District 
of Columbia. All are being sued in their official capacities. 

(Any reference to defendants hereinafter contained in 
this complaint shall not pertain to any of the United States District 


Court judges heretofore mentioned unless they are specifically mentioned by 
name or designation.) ! 
(d) Defendants, CHARLES H. MAYER, (Chairman), ERNEST SCHEIN 


and DR. ROBERT EARL MARTIN, are members of the Board of Elections of the 
District of Columbia and are sued in their official capacities. Said 
Board of Elections has the responsibility for scheduling, holding and/or 


conducting all elections within the District of Columbia. (Any reference 
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to defendants hereinafter contained in this complaint shall not pertain 
to any of the members of the Board of Elections of the District of 
Columbia heretofore mentioned unless they are specifically mentioned by 


name or designation. ) 


JURISDICT LON 


4. (a) The jurisdiction of this Court is invoked under Title 
28 U.5.C., §1331. This action arises under the | 
Fifth Amendment to the Constitution of the United States, and Article II, 
§2, Clause 2 of the Constitution of the United States, The matter in 
controversy exceeds, exclusive of interest and costs, the sum or value 


of Ten Thousand ($10,000.00) Dollars. 


(b) The jurisdiction of this Court is also invoked under 
Title 28 U.S.C, §1343, This action is authorized by Title 42 U.S.C., 
§§1981 et seq., §§ 2000(c) et seq., and §§2000(d) et seq.; and the Elemen- 


tary and Secondary Education Act of 1965. 


(c) The jurisdiction of this Court is further invoked 
under Title 28 U.S.C, §2282. This is an action for a permanent injunction 
restraining, inter alia, the enforcement, operation and execution of 
§31-101 of the District of Columbia Code and of the rules, regulations, 
policies, directives, customs, practices and usages of the Board of 


Education of the District of Columbia as more fully set forth below. 


5. This is a proceeding for declaratory judgment under Title 
28 U.S.C., §2201 for the purpose of determining questions of actual 
controversies between the parties, to wit: 

(a) The question of whether §31-101 of the District of 

Columbia Code which directs the District Judges of the United States 
District Court forthe District of Columbia to appoint the members of the 
Board of Education of the District of Columbia (hereinafter referred to 
as the Board of Education) violates Article II, §2, Clause 2 of the 
Constitution of the United States in that it purports to and does in 
fact delegate unconstitutional powers to the District Judges of the 


United States District Court for the District of Columbia. 


-4- 


Digitized by the Internet Archive 
| in 2024 with funding from 
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(b) The question of whether the rules, regulations, 


Policies, directives, customs,practices and usages of the defendants and 
each of them, in denying,on account of race and color, the infant plain- 
tiffs and other Negro children of public school age residing in the Dis- 
trict of Columbia, educational opportunities, advantages and facilities in 
the public elementary and secondary schools of said District, including 
those hereinabove specified, equal to the educational opportunities, 
advantages and facilities afforded and available to white children of 
public school age similarly situated in the District of Columbia, are 
unconstitutional and void, as depriving said plaintiffs of due process . 
and the ecual protection of the law in contravention of the Fifth 


Amendment to the Constitution of the United States, 


(c) The question of whether the rules, regulations, poli- 
cies, directives, customs, practices and usages of the defendants, and 
each of them in denying on account of race and color the adult plaintiffs, 
with the exception of plaintiff CAROLYN HILL STEWART, and other parents 
and guardians of Negro children of public school age similarly situated 
residing in the District of Columbia, rights and privileges of sending 
their children to public schools in said District with educational oppor- 
tunities, advantages and facilities, including those hereinafter specified, 
equal to the educational opportunities, advantages and facilities afforded 
and available to white children of public school age in the District of 
Columbia, are unconstitutional and void as depriving said plaintiffs of 
due process and the qual protection of the law in contravention of the 


Fifth Amendment to the Constitution of the United states, 


(d) The question of whether the enforced participation of 
plaintiff CAROLYN HILL STEWART and other Negro teachers employed by the 
Board of Education of the District of Columbia in the implementation of 
rules, regulations, policies, directives, customs, practices and usages 
of defendants and each of them, which deny, on account of race and color, 
to the infant plaintiffs and other Negro children residing in said 
District Baties ticnal opportunities, advantages and facilities in the 
public elementary and secondary schools of said District, including 


those hereinabove specified, equal to the educational opportunities, 
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advantages and facilities afforded and available to white children of 
public school age similarly situated, deprives said plaintiffs of due 
process and the equal protection of the law, in contravention of the 


Fifth Amendment to the Constitution of the United States, 


(e) The question of whether the rules, regulations, 
policies, directives, customs, practices and usages of the defendants 
and each of them in intentionally denying, on account of race and color, 
the infant plaintiffs and other Negro children of public school age re- 
siding in the District of Columbia educational opportunities, advantages 
and facilities in the public elementary and secondary schools of said 
District, including those hereinabove specified, equal to the educational 
opportunities, advantages and facilities afforded and available to white 
children of public school age similarly situated in adjoining, adjacent 
and contiguous areas of Maryland and Virginia are unconstitutional and 
void as depriving said plaintiffs of .due process and’ the equal protec 
tion of the law, in contravention of the Fifth Amendment to the Con- 


stitution of the United states. 


(£) The question of whether the rules, regulations, poli- 
cies, directives, customs, practices and usages of the defendants and 
each of them in intentionally denying, on account of race and color, 
the adult plaintiffs, with the exception of CAROLYN HILL STEWART, and 
other parents and guardians of Negro children of public school age 
similarly situated residing in the District of Columbia, rights and 
privileges of sending their children to public schools in their District 
with educational opportunities, advantages and facilities, including 
those hereinafter specified, equal to the educational opportunities, 
advantages and facilities offered and available to white children of 
public school age in adjoining, adjacent and contiguous areas of Maryland 
and Virginia, are unconstitutional and void as depriving said plaintiffs 
of duc process and the equal, protection of the law in contravention 


of the Fifth Amendment to the Constitution of the United States. 
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CAUSES OF ACTION 
First Cause of Action: 


6. Pursuant to §31-101 of the District of Columbia Code, the 
District Judges of the United States District Court for the District of 
Columbia are directed and empowered to nominate and appoint nine (o) 
members of the defendant BOARD OF EDUCATION, as follows: three members 
thereof to be nominated and appointed per annum for terms of three (3) 


years. 


7. Said defendant BOARD OF EDUCATION consists exclusively of 
non-judicial officers with solely executive responsibilities wholly un- 
related to the functions and responsibilities of the United States Dis- 


trict Court for the District of Columbia. 


8, The vesting of the power of nomination and appointment 
of non-judicial officers with executive responsibilities wholly unrelated 
to the functions and responsibilities of the United States District 
Court for the District of Columbia is prohibited by Article II, §2, 


Clause 2 of the Constitution of the United States. 


9, Said defendant BOARD and the members thereof have, there- 
fore, been unconstitutionally nominated and appointed and are now uncon- 
stitutionally functioning and operating as the Board of Education of the 


District of Columbia. 


10, Defendant HANSEN having been nominated and appointed by 
defendant BOARD OF EDUCATION and the members thereof has been and is now 


unconstitutionally functioning and operating as the Superintendent of 


Schools. 
Second Cause of Action: 


11, The establishment, maintenance and administration of public 
schools in the District of Columbia are vested in the Board and the 


Superintendent of Education of the District of Columbia. 


12. The public schools of the District of Columbia are under 
the direct control and supervision of defendants who are under a duty to 
maintain an efficient system of public schools in said District, wholly 


consistent with the requirements of the Constitution of the United 
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States. Said District has a public school population that is almost 
ninety percent Negro and ten percent white, and a total population that 


is sixty-one percent Negro and thirty-nine percent white. 


13. The defendants, and each of them, have at all times 
operated and, unless restrained as a result of this action, will con- 
tinue to operate the public school system of the District of Columbia in 
such a manner as to discriminate against the infant plaintiffs solely 
because of their race and/or color, all in violation of the Fifth Amend- 
ment to the Constitution of the United States. Among other things, 


defendants: 


(a) have originated and continue to administer since 
the decision of the United States Supreme Court in Bolling v. Sharpe, 
347 U.S. 497 (1954), in the public schools under their supervision, a 
rigid system of pupil ability grouping, referred to hereinafter as the 
"track system", This system consists of at least four (4) tracks -- 
basic, general, regular and honors -- and the placement of a public 
school student in any one thereof is normally decisive during the bal- 
ance of his or her public school attendance, The intent and/or effect 
of the application of said "track system" has been the separation, 
segregation and exclusion of the infant plaintiffs and their classes, 
as well as the denial thereto of an education equal to that offered all 


qualified students who are not of Negro descent. 


Moréover, the further intent and/or effect of . 
defendants! “application of the "track system" is to deprive the infant 
plaintiffs and their classes of- further educational opportunity by the dis- 
criminatory utilization of the non-college preparatory "general" and 
"basic" tracks insofar as Negro pupils are concerned. At the same time, 
the college preparatory "regular" and "honor" tracks are discriminatorily 
utilized by the defendants to allow students who are not of Negro de- 
scent to qualify for college and to separate them fromthe bulk of stu- 
dents of Negro descent. 

Moreover, the further intent and/or effect of the 
"track system" is to discourage and prevent the infant plaintiffs and 


their classes from even completing their secondary education, 
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(b) have pursued and continue to pursue educational 
policies and practices based upon race and color that foster and en- 
courage the juvenile delinquency of the infant plaintiffs and their 


classes. 


(c) have provided and continue to provide for those 
schools under their supervision with predominantly white pupil popula- 
tions plant, equipment, materials, supplies and curricula discriminator- 
ily superior to those provided for schools with predominantly Negro 
pupil populations, thereby depriving the infant plaintiffs and their 
classes, solely because of race and color, the opportunity of attending 
public schools where they can obtain an education equal to that offered 


to all qualified students who are not of Negro descent. 


(d) have utilized and continue to utilize public revenues 
under their control to match or equal private funds raised in predominant- 
ly white residential areas of the District for the purpose of improving 
the plant, equipment, materials, supplies and curricula in the public 
schools of said areas, thereby discriminating against public schools 


attended by the infant plaintiffs and their classes, 


(e) have accepted and continue to accept private funds 
for use in the improvement of plant, equipment, material, supplies and 
curricula in designated public schools with predominantly white pupil 
populations, thereby depriving the infant plaintiffs and their classes, 
solely because of race and color, the opportunity of attending public 
schools where they can obtain an education equal to that offered to all 


qualified students who are not of Negro descent. 


(£) have stationed and continue to station police and 
other law enforcement officials conspicuously in and about schools at- 
tended by the infant plaintiffs and their classes, thereby causing the 
intimidation and degradation of said Negro students solely because of 


their race and color. 


(g) have dismissed from and/or refused to appoint and 
continue to dismiss and/or refuse to appoint to high administrative and 
policy making positions in the District school system qualified Negroes 


solely on account of their race and color. 
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(h) have failed, neglected and refused and continue to 
fail, neglect and refuse to promote plaintiff CAROLYN HILL STEJART and 
other Negro teachers similarly situated to positions for which they are 


highly qualified, solely because of their race and color. 


(i) have failed to utilize and continue to fail to 
utilize funds provided by the Elementary and Secondary Education Act of 
1965 to further the education of those infant plaintiffs and their class- 
es who are members of families earning Three Thousand ($3000.00) Dollars 
or less per annum, and have, instead, discriminated and continue to dis-~- 
criminate in the distribution of said funds in favor of those schools 


under their supervision with predominantly white pupil populations. 


(j) have allocated and assigned and continue to allocate 
and assign less experienced and/or "temporary" teachers to those schools 
attended by the infant plaintiffs and their classes, while at the same 
time they have allocated and assigned and continue to allocate and 
assign more experienced and "permanent" teachers to those schools with 


predominantly white pupil populations. 


(k) have drawn and continue to draw the geographical lines 
or limits of the various sections of the District of Columbia under their 
jurisdiction so as to separate, segregate and exclude the infant plain- 
tiffs and their classes from those schools with heretofore predominantly 
white school populations so as to maintain the racial composition 


thereof, 


(1) have ignored and violated and continue to ignore and 
violate the mandate of the Supreme Court of the United States in Bolling 
v. Sharpe, supra, in which the Court held that "racial segregation in 
the public schools of the District of Columbia is a denial of the due 
process of law guaranteed by the Fifth Amendment to the Constitution." 


(at 500) 


Third Cause of Action: 


14. Defendants have failed, refused and neglected and con- 
tinue to fail, refuse and neglect to demand adequate funds from the 


agencies of the District of Columbia and the Congress of the United 
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States with which to operate the public school system under their control. 
Such refusal, neglect and failure, together with @fendants' improper 
actions as hereinbefore alleged have directly resulted in the decline 

of the quality of the plant, equipment, materials, supplies and curricula 
of the public school system of the District of Columbia, thereby purposely 
and wilfully creating racial discrimination and segregation in the public 
schools of the District of Columbia in relation and diametric contrast 

to those in adjoining, adjacent and contiguous sections of Virginia and 
Maryland. As a result, the infant plaintiffs and their classes have 
suffered and are continuing to suffer from said failure, neglect and 
refusal of defendants to demand adequate funds for the operation of the 
District school system, and their other improper actions as hereinbefore 
alleged, all in violation of the Due Process Clause of the Fifth Amend- 


ment to the Constitution of the United States. 
th. Fifth and Sixth Causes of Action: 


15. All of the allegations hereinbefore set forth based on 
race and/or color are hereby repeated and realleged based upon economic 
deprivation and poverty with the same force and effect as if more fully 


and completely here set forth. 


16, Plaintiffs and others similarly situated are suffering 
irreparable injury and are threatened by irreparable injury in the future 
by reason of the acts herein complained of. They have no plain, adequate 
or complete remedy to redress the wrongs and illegal acts herein complained 
of other than this suit for declaration of rights and an injunction. Any 
other remedy to which plaintiffs and those similarly situated could be 
entitled would be attended by such uncertainties and delays as to deny 
substantial relief, would involve a multiplicity of suits, cause further 
irreparable injury and occasion damage, vexation and inconvenience not 
only to the plaintiffs and those similarly situated, but to defendants, 


as well. 
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WHEREFORE, plaintiffs respectfully pray: 


1. The Court, upon filing of this complaint, notify 
the Chief Judge of this Circuit as required by 28 U.S.C., §2284, so that 
the Chicf Judge may designate two other judges to serve as members of a 
three-judge court as required by Title 28, U.5.C., §2282, to hear and 


determine this action. 


2. The Court enter a judgment or decree declaring that 
§31-101 of the District of Columbia Code is unconstitutional insofar as 
it purports to direct or does direct the nomination and appointment of 
the Members of the Board of Education of the District of Columbia by 
the District Judges of the United States District Court for the District 


of Columbia. 


3. The Court issue a permanent injunction forever re- 
straining the judicial defendants from executing, enforcing or administer- 
ing so much of §31-101 of the District of Columbia Code as empowers them 


to nominate and appoint members of the defendant Board of Education. 


4, The Court enter a judgment and decree declaring that 
the defendant members of the Board of Education and the defendant Super- 
intendent of schools purporting to hold office in the District of Columbia 
have been illegally nominated and appointed thereto and declaring vacant 
cach of said offices and nominating and appointing interim trustees or 
receivers to administer the District school system until certification 
of the results of at-large elections as hereinafter set forth, and subject 


to such directives as this Court may issue. 


5. The Court enter a judgment or decree ordering and 
directing the Board of Elections of the District of Columbia promptly to 
schedule, hold and conduct at-large elections for the nine vacant posi- 
tions of members of the Board of Education with the duration and sequence 
of theiec said terms in conformity with the present duration and sequence 


thereof. 
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6, The Court issue a permanent injunction forever restrain- 
ing and enjoining the defendants Board of Education and Superintendent 


of Schools and each of them from: 


(a) any further utilization of the "track system" or any 
other ability grouping or other test or device that is intended to or 
does in fact discriminate on the basis of race and color as between the 


pupils under the control and supervision of defendants; 


(b) any further utilization of plant, equipment, mater- 
ials, supplies and curricula that is intended to or does in fact dis- 
criminate on the basis of race and color as between the pupils under 


the control and supervision of defendants; 


(c) any delineation or demarcation of school zone lines 
that is intended to or does in fact discriminate on the basis of race 
and color as between the pupils under the control and supervision of 


defendants; 


(d) any further matching or equaling of public revenues 
under the control and supervision of defendants with private funds 
that is intended to or does in fact discriminate on the basis of race 
and color as between the pupils under the control and supervision of 


defendants; 


(e) any further acceptance of private funds that is 
intended to or does in fact discriminate on the basis of race and color 


as between the pupils under the control and supervision of defendants; 


(£) any further stationing of law enforcement officers in 
or about any school under the control and supervision of defendants that 
is intended to or does in fact discriminate on the basis of race and 
color as between the pupils under the control and supervision of 


defendants; 


(g) any further utilization of funds provided by the 
Elementary and Secondary School Act of 1965 that is intended to or does 
in fact discriminate on the basis of race and color as between the 


pupils under the control and supervision of defendants; 


-13= 


47 bes or 
mpi 


. 


ry 
- 


Vegthon v Fide wir 
43 nb ue 4etes eid ipscs ibe) steed sy saliahosrata fond nt ‘B9eb 
+ 2 Jniat otal ME! pois iersgen bee, fos trod ‘ora asbriy eldqve 
7 if eteten Gminikie |, snkla 36 pottes sitesi ‘aiid: A ia) 
“seth 7363 wd genk sO. 59 bobaeant et thas slidixti tra Rollawrae . ale 
gabe ebiqug att nested Bn 16108 bee gout ‘Jo efted S89 ne “tReet: 
: @ MRbiS Gh Yh nvteivaque bak feaghes ais 
esnt!l snox ‘icorioe Jo fafsasvansh wa Hob send I we wits (a) 


S9L7 20 eiesd sie ne staeniniaseth | syn? wt agn6 to of Babestal 2! tand= 


py 7 +0 Nekelvreque Soa Torahes off setter eT iqua afd neawtad ex solos bas 
i 
- at 
a Ms ‘ is | SAMODNOT Sh 
Peed ee 
' a veuneves plidug ic gnitadps’ io Aaddotem voddayd mma (5) 
7 . > 
| abans osevitq isiv ejneineteh te actetvebque tne fovtada eds rohev 
. S983 20 etead of9 on atentotoaih Youd af ennl to OF Gebmegre af fact? 
iy ha 5 “ 
vate i 26 nobaivisiwe Ors Josgnes onde weber eltgued ofS aegeted se aoloc bas 
J : 
/ ) ;a3naSc pia 
tt 
it vibes bar + 7 ; 7 
, ef gard ebnal staviag Jo Ponkdaeosn sented yw (5) 
Ra ; ~ . 7 
VT | tefeo bag osex 16 eLeed offs mo Yoqquninge tb 9409 nt eeab to 69 bobossn: 
eS | | | | 
(PR j « py Ametoeah 3 h my re ress , vp nd - : ’ 4 
ae ; (eee oAHI ab. Ia eS a eh onn Fovieos cavity Pat ¥diguyq Sd? neewred os 


ry 't % af 
y ee acd 
| (ak et032396 snemsaroinw pol Ae: goto uae, vitro’ wre (xo 


Fede ainabnioteb' so io.ta Ler eeEE bite foittney vty phn Soodas "ns Jueda 10 


brs $967 Sep lead ony ng sid bids ioteigsb’ ini ad adel to. oo bobrudes at 

io note ivaeqae bra tes spo pa toi nisainluaid a mpl tetas 
py 4 fs 

Pyneatnaies 


Aor 


od. yd mlohed I a9 | 

fob 09 Kebrio pn: ag 
ae vid pak 
Pet, at neewond ‘4 ok 7 
i | 


(h) any further pursuance of educational policies and 
practices based upon race and color that foster or encourage juvenile 


delinquency among the infant and their classes, 


(4) any further disproportionate assignment of teacher 
personnel that is intended to or does in fact discriminate on the basis 
of race and color as between the pupils under the control and supervision 


of defendants; 


(j) any further dismissal of or refusal to appoint 
qualified Negro citizens to high administrative and/or policy-making posi- 
tions in the district school system that is intended to or does in fact 


discriminate on the basis of race and color; 


(k) any further refusal, neglect or failure to promote 
qualified Negro teachers that is intended to or does in fact discriminate 


on the basis of race and color; 


(1) any further refusal, neglect or failure to demand of 
the Commissioners of the District of Columbia and the Congress those funds 
necessary to provide the infant plaintiffs and their classes with the 
quantity and quality of education equal to that provided to white children 
in the public schools of adjoining, adjacent and contiguous areas of 


Maryland and Virginia. 


7, Plaintiffs further pray that the Court will allow them 
their costs herein and such further, other or additional relief as may 


appear to the Court to be equitable and just. 


8, Plaintiffs further pray that the Court retain jurisdiction 
of this cause after judgment, to render such relief as may become necessary 
in the future, 

WILLIAM M. KUNSTLER 


12 Tenth Street, N.E. 
Jashington, D.C, 


KUNSTLER KUNSTLER & KINOY 
511 Fifth Avenue 
New York, New York 10017 


; : Arthur Kino 
Of Counsel: William 4. Kunstler 


William L, Higgs shaky ara be for plaintasts 


William WM, Kunstler 
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United States Court of Appeals 


for the District of Columbia Circuit 


a STATES COURT OF APPEALS 
THE DiaRICT OF COLUMBIA CIRCUIT Fj") UG 17 1966 
No. 20,386 
(G.A. Ho. *1071-66) Wotan. ' <i Aa ae 
CLERK ‘a 
Retitioners. 
Respondent. 


Respondait's brief in Opposition to the above petition is currently due 
on August 17, 1966. Because of the press of other matters previously assigned, 
particularly the appeal from two manslaughter and an assault with a deadly weapon 
convictions in the case of Rowe Ve United States, No. 19,909 and the $2255 appeal 


from second degree murder, robbery and unauthorized use of a vehicle convictions. 


in the case of Dykes v. United States, No. 20,2/2 (both appellants rena: 


jail) the assistant assigned to this case has been unable to complete the brief. 


‘ORE, it is respectfully requested that respondents time to file its 
Opposition be extended to and including Septehber 9, 1966. 


hasiubant United States Attorney 


THIS MOTION IS HEREBY GRANTED 
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I hereby certify that a copy of the foregoing motion has been mailed 
to petitioners, efo of Julius W. Hobson, residing at 4801 Queens Chapel. Terrace, 
N.E., Washington, D. C., on this 17th day of August 1966. 
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RS. Oe eae UNITED STATES DISTRICT COURT eae 
be | YOR THE DISTRICT OF COLUMBIA 


Ree ees ss ees © oy ikke 
ie pee * oe TT ant 
& JULIUS W. HOBSON, individually and on bel! aif’ of 

* Jaan MARIE HOBSON and JULIUS wW. HOLSON,. JR, et al., 


Plaintiffs - 


CLViL ACTION 
No. 52-66 


Ve 


CARL F. HANSEN, Superintendent of Schools wt the 
District of colubia, et al., 


Dolendants 


abate Spd RA! atin bes 
ee SSE SEH YS 


Rue RHEE eee Re Heese 
OPINION 


Willian M. een Washington, D. C., and Arthur Ninoy, tow York, 
Hew York, for the plaintiffs. 


Milton PD. Korman, Acting Chih soration Counsel for the Pistrict of 
Coluchbia, and John A. Earnest om ‘Williaa F. Patten, Assistant Corporation 
Counsel for the District of Coluxbia, for ali dalondants .« ¢ the Judecs 
of the United States District puere for tha-District of Colucoia. 


David G. Bress, United States Attorney, and Joseph .. cannon, Aggisiont 
United States Attorney, for the << “ondent Judges of the Uaiccd seates Dis 


trict. Court for the Disirict a. - wud Lite 


WRIGHT, Circuit Judge: 
In these proceedings Negro parcats, imcivicuaity anc on bebalt of their 

minor children, charge racial discrimination by the Supurictendent of Sec sis 

and the Board of Education of the District of Columbia in fc administra com 
of public schools in the District. claintifis aliege tusc tnese defenda.s 
are eat atioe mot only the due process and equsi protection clauses of €... 
Constitution, but ara aiso failing to comply with tice decision of the Suprase 
Court in Bollins v. Sharpe, 3447 U.S, 497, 590 (1955), “nat ..cial segreya~ 
tion in the public schools of the District of Cols. 1a is @ denial of the cue 
process of law guarantecd by the fifth Avcndment to the Constitution." f.scine 

| tiffs alle = that ticss racial ciseriminetions by the defendsat school super~ 


fintendent and school board waxbers not only deprive thea of educational 


“ cting by designation pursuant to 23 U.S.C. § 291(c). 
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opportunities equal to those provided white students in the public schools in 


Washington, but also “foster and encourage tha juvenile delinquency of the 


infant plaintiffs and their classes." 


» feadants fram enforcing 31 7 


The xvacial discrimination is alleged to be effected through the use of 7 
a so-called “track systea," by gerrymandering achool districts, and by utile 


ising public revenues to improva public schools with precominantly white pupil 


populations. The complaint also alleges that Negro school teechers and Eegro 
adainistrative persounel are discriminated against by the defendant school 
guperintendent and board mesbers in work assignments and promotions. 

the complaint charges that school board aaubers and the school superine 
tendent are holding their offices {liegally, beiag appointed by the judges 
of the United States District Court for the District of Columbia pursuant te 
Title 31, District of Columbia Code, Section 101, which statute is said to 


be onconstitutionsl in that it places executive power and duties in the judie 


ciel branch of the govermmont, Plaintiifie ask that a three-judge district 
court be convened, as required by 25 U.S.C. § 2284, to hear and determina 
this actios and ta iesue eetraeae injunction restraining the judicial de- 
Coan § 101, ond restraining the defendant 


board manbers and superintendent of achocls from discriminating against Negro | 
ebildven and teachers in the adainistration of tha public schools in the 


District of Colucsbia. Tha question as to the necessity for a three-judge 


Pemre. vss oat to 28 U.S.C. $ 2234 to hear this case is before this 


eourt at this time by reason of plaintiffs’ motion for summary judgment and 


defendante* motion to dismiss. 

28 U.S.C. § 2282 provides: “An interlocutory or permanent injunction 
rastraining the eroeteenee operation or execution of any Act of Congress 
for repugmance to the Constitution of the United States shall not be granted 
by any district court or Mere thereof umless the application therefor is 
beard and determined by 3 district court of three judges under section 2234 
of this title.* Since tha conglaint in sais case allesea the unconstitue 
tionality of an Ast of Congress and prays for a porusnent injunction 


— TT J  ] 


restraining its enforcement, a literal interpretation of 28 U.S.C. § 2252 
would require the convening of a three-judge district court. In interpréte 
ing the need for such a court, however, the Supreme Court, in Bailey wv. 
Patterson, 369 U.S. 31, 33 (1962), has held that such a court is not ra- 
quired "when the claim that a statute is unconstitutional is wholly insub- 
stantial, legally speaking non-existeat," nor when “prior decisions make 
frivolous any claim” that the statute is pecaripirisre in short, if tha 
clala of pee AT A Be ox unconstitutionality is frivolous, a three- 
guage district court is mot required. 
The parties, at this stage of tha proceedings, agree that the question 


as to the constitutionality of 31 J Code § 101 is “wholly insubstantial” 


and frivolous and that « three-judge district court is not required. But 
plaintiffs in their motion for summary judgaent argue that the statute is 
‘patently unconstitutional, while the defendants in their uotion to disuiss 
argue precisely the reverse. 
Plaintiffs predicate their claim of uconstitetionality of the statute 
oa Article II, Section 2, Clause 2 of the Constitution of the United States 
which reads, in pertinent part: “but the Congress may by Law vast the Age 
pointment of such inferior Officers, as they think proper, in the President 
alone, im the Courts of Law, or in the Heads of Departments." They point to 
_ the Language in Ex perte Memen, 33 U.S. (3 Pet.) 230, 257-258 (1339), upe 
holding under this clause of the Constitution the appointment of clerks of 
court by courts of lsu: | 
 # &* The appointing power here designated, in the latter part 
of the section was no doubt intended to be exercieed by the departe 
ment of the government to which the officer to be appointed most ape 
propriately beloaged. The appointment of clerks of Courts properly 
belongs to the Courts of law; and that a clerk is one of the inferior 
officers contemplated by this provision in the Constitution cannot 
be questioned, * * #" 
Plaintiffs also cite Ex parte Siebold, 100 U.S. (19 Otte} 371 (1879), 
and Rice v. Ames, 190 U.S. 371 (1901), as supporting their position that this 
elauca limits court appointments to inforicr officers whose duties are ree 


lated to the judicial function. Plaintiffs also rely on O'Ponoghue v. United 


seterepeetmyrner cited tinge Ramage gn Ee CE A I 


a aot 
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States, 239 U.S. 516 (1933), which » in holding that the courts in the District 
of Columbia were Article II as well as Article I courts, stated: 


"It is important to bear constantly in mind that the District 
waa made up of portions of two of the original states of the Union, 
end was not taken out of the Unien by the cassion. Prior thereto 
its inhabitants were entitled to all the rights, guaranties, and 
imounities of the Constitution, aneng which was the right to have ow 
their cases arising under the Constitution heard and determined by 
federal courts created under, and vasted with the dudicial power 
eonlerred by, Art. III. We think it ig not reasonable to acsuze 
that the cession stripped them of these tights, and that it was 
iutended that at the very seat of the national govermaent the 
peopie should be less fortified by the guaranty of an independent 
judiciary than in other parts of tha Union.” 289 U.S. at 540, 


Tie defendants also strongly rely on O'Donochue v. United States, supra, 


and the line of cases which make clear that the judicial functions of the 

courts in the Dletrict of Colunbia are not limited in the same way as Article | 
Til eoortale They point to the language in National Mutual Ins. Co. v, Zidee 

water Transfer Co., 337 U.S. 582, 591-592 (1549): 


' “It is too late to hold that judicial functions incidental to 

Axt. I powers of Congress cannot be conferred on courts existing 
uncer Art, IT, for it has been dome with this Court's approval. 
GlPonoghue ve. United States, 339 U.S. 516. in that case it was 
held that, although District of Coluzbia courts are Art. III courts, 
they can also exercise judicial power conferred by Congress pursuant 
fo Art, I. The fact that District of Colunbta courts, as local 
courts, can also be given aduinistrative or lesislative functioag 
which other Art, III courts cannot exercise, does but exphasize the 
fact that, although the latter are limited to the exercise of fudi- - 
celal power, 1¢ mey comstituticaslly be received from either Art, 

| Iff or Art. I, and that congressional power over the District, 

flowing from Art. I, is plenary in every respect.” 


Since the District of Columbia courts ara local courts, the defendants main- 
tain, the limitations upon the types of functions which can be performed by 
federal courts sitting within states ara inapplicable to then,* 


i edoral . Radio Comninston vw. Goneral Electric Co., 281 U.S. 464 (1930); 
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Postum Cereal Co. ve California Fig fut Co. » 272 U.S. 693 (1927); Kelier 


Sn dala iesinat atl 


WV. Potomac Electric Power Co., 261 U.S, 423 (1923). 
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ey @-f«, Muskrat v.. United States, 219 U.S. 346, 361 (1914); United 
States v.. Ferreira, 54 WS. (iS ila.) 40 (2851); Haybura's case, 2 0S, 
‘@ bait.) 409 752). Compare Glidden Company v. Zdanok, 370 U.S. 530, 
552 (1962) (opinion of Me. Justice laclan oS 
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In attempting to show that the issus as to the constitutionality or un 

titutionality of the statute in suit is frivolous, none of the parties has 
beea able to cite a case in which functions similar to the appointing of a 
school board have been assigned the courts in the District of Columbia by 
Congress. In all of the cases cited, the duties imposed on the District of 


Coluxbia courts have been at least arguably judicial in the broad sense, ale 


though not necessarily "judicial" within the meaning of Article 1i1.7 Hor in 


\ board with respect to the coustitutional rights ef citizens. 


any of the cases cited has the District court been in the incongruous position 
of exercising Article III power with respect to citizens praying for protection 
against alleged unconstitutional discrinination by its ous pevointeas.* Thus 
mone of the cited cases consider the question whether a court in the District 
of Columbia, or eleowhere, may, without violating due process, be required 
at Congress £o appoint members of a board with duties unrelated to the judie 
eink function when in so doing the court may be called upon, as it is in this 
case, to sit in judguent, under its Article III power, of the actions of that 


This court cannet agres with either plaintiffs or defendants that the ~ 


issue as to the rennet cage 2 or uiconstitutienality of 31 2. C.£° 


3 401 La frivolous, The plaintiffs’ motion for Acne hee ah and the <3 


vite ra . 
in Metler vw. Potomee Electric Paver to., supra Note 1, the Dis evict of 
repay semsestnestay ea io ~aemmiaaeineataciiesitees" ‘ae 


Coluibia courts were called upon to review aad where unecessary to revise 
wae ot on nz gates 


rates. The Caare cited authorities for the proposition that 5 


poroeeengennd 


io a legislative act. 261 U.S. at 440-441. Rate vow rision, how page” was & 
apparently considered even at that time a judi aoe = “t. sac « Gre en, Separae 
tion of Governmental Powers, 29 Yale TJ. 363, 5 2 (1929). 


“vor d discus bra: of the constitutionality and propriety of legislative and 


mecutive assign omer = a are telal functions to the courts, see generale 
ly Cooley, I g (3th ed. 1927); Fart Si SAES RAGE» 
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Fedral cvieta a oo 2s Fad: “4 13-24, 102-105 (1553), and authorities 

cited therein, eapeciaiiy the — st ott the Use of a im Nonjudicial Of- 
ee in the Federal Goverment, sus matted to the Senate oa July 2, 1947, by 
‘tha Committee om the Juciciary, Exc, Rep. Mo. 75 soth Cong., ist Sess. ; 
Yroankfurter & Landis, Poyer of Congress Over Procedure in Criminal Contexpts 
fa Sins "Interior ¥ederal Courte—A Study in Separ ration of Powers, 37 Harve ts 
Bots, =2,, L010, 0, 1020~-1022 (L924); Hote, Ce al “Power of Courts or Judges 
to Appoint Officers, 16 LRA. 737 (1915). Soa aiso tie legislative & atory 
Of ok } atch: C, cove § lol, 46 CON tS, §754=5764 (1905). 


The principle of gaparating eovernnantal powers is mot, of course, @ eoeites 
mechanically. “In a word, we ave dealing with what Sir Henry Maine, fol- 
pecs Medison, calls a ‘political doctrines," and not a technical rule ct 
las. 2 * ‘the necessities of the case,’ ‘to stop the wheels of goverie 
ment,’ ‘practical exposition,’ are the variations in the motif of the de- 
gistons." Frankfurter & Landis, op. cit. supra, at 1014, “ToL5-1016 (Foote 
RoOzeS onitted). ; 1 
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dafeandants' motion to disxiss will, therefore, be referred to the three-judge 


court, the necessity for which this court hereby certifies to the Chiat Judge 


o£ the United States Court of Appeals for the District of Coluubia Circuit 


pursuant to 23 U.S.C. § 2234. 


/sf 3. Skelly Wright 
UNLTED SLATES CIRCUIT JUDGE 


March 25, 1966 : 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No, 82-66 


JULIUS W. HOBSON, et al., 
Ve 


CARL F.* HANSEN, et al. 


REPLY MEMORANDUM OF LAW AND FACT ON 
BEHALF OF PLAINTIFFS 


Plaintiffs respectfully submit this reply memorandum of law 
and fact in response to the brief in support of defendants' prepared 


conclusions of Law. 


The Facts 


Since defendants have keyed their factual discussion to spe- 
cific allegations of the complaint, plaintiffs, in replying briefly 
thereto, will, for the sake of convenience, refer to those same allega- 


tions, 


Paragraph 134 


Allegations Pertaining to the “Track 
System" 


The bland assertion by defendants that "the city-wide use of 
this device obviates the charge of racial or economic discrimination" 
(p.6) is utterly incomprehensible. It is precisely because it is 
used on a city-wide basis that it accomplishes its intended primary 


result »- to separate white from Negro students. 
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Moreover, the hardly subdued innuendo that plaintiffs oppose 
ability grouping per se (p. 6) is both untrue and totally unsupported 
by the necorae, Because of the reasons set forth in their main memovanc 
and the evidence adduced at the trial, plaintiffs wholeheartedly oppose 
the track system which not only separates the races but, equally impeor- 
tant, Hates quality education to Negro students, But that stance is a 
far cry from opposing non-discriminatory and reasonable ability grouping 
programs. At this juncture, it might be pointed out to the Court that 
prototypes of the Washington version are not used in any other major 
urban school system (A-3, pp. 104-17). 

Various types of ability grouping programs in current usage 
vary for grades K-6 from groupings “within the self-contained rep italavics 
(Los Angeles, San Francisco, San Diego, Miami, Baltimore, Cleveland, 
Concinnati and Seattle, As3; supra, pp. 104, 105, 107, 108, 110) to 
groupings in special subject classes such as reading and mathematics 


ae 


(New Orleans, Pittsburgh, San Antonio and Milwaukee, 4-3, supra, fp. 
109, 110). In the secondary schools, most systems do not have any rosie 
city-wide program of curriculum classification, but permit variation 
from school to echool e.g. Los Angeles, San Francisco, San Diego, 


Hawaii, New York and Pittsburgh (A-3,; supra, pp. 111, 112, 113, 115, 117.. 


In others, while various types of ability grouping programs exist, cxly 


St. Louis and Buffalo Cana) supra, p. 115) utilize track systems, Eut 


<4 


even these two systems exhibit great flexibility of grouping as we... as 
more or Less continual re-evaluation of pupil placement (A-3, sunr3,: 
vohy, jipuaD i 

The bold assertion by defendants that the basic concept Gr 
the track system "has been practiced in this school system since at 
least 1906 and exists in most large urban school systems" (p. 6) is 
untrue in both of its aspects. We have already discussed the situcticn. 
existing in other major urban school systems and only wish to add that tu 
xecord is barren of any reference to the 1906 origin of the ‘basic con- 


cept" of the track system, In their suggested findings of fact, de- 
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fendants merely state that “ability grouping has been practiced in the 


District of Columbia school system since 1906 and existed in Division 


1 and Division 2 schools prior to 1954," (Findings of Fact, F-2 and 3) 


The attempts of Dr. Hansen to convince the Sourt that the 


track system is nothing more or less than an extension of an already 


existing pattern are remarkable for their ingenuousness. while the 


references in defendants' findings of fact, supra, to T. 228 is totally 


irrelevant to the pre-1956 period, Dr. Hansen's testimony on T, 378-79 


is particularly reveaking. Since it speaks for.itself, it is set forth 


here without further comment. 


Q. 


They were a factor. Now, prior to the institution of 


the track system at the tenth grade level, had there been 


A, 


Q. 


a track system in Washington, D.C. schools? 


Now everything depends on terminclogy. There has been 
ability grouping, as I said, probably throughout the 
history of the secondary schools. There really existed 
two levels of programs in the secondary schools, one for 
the brighter average college bound student in which he 
would take what was called intensive English, algebra and 
what we really now call pretty much the college prepara= 
tory course and then there was a program for the slow 
learners and here I am not talking about the severely 
retarded, but the slow learners, the so-called none- 
academic, intensive -- the word intensive was used -= 

in English, general math, et cetera. 


So in essence, there were two levels of curriculum organe- 
ization at the time we extended the program by way of 


the honors curriculum and downward to the basic curriculum, 


But the track system, as we have discussed it here, and 


as outlined in your book, was first tried in the Washington 


area? 


What we call the four track system, that special desigaa- 
tion, was started -- 


With the tenth grade? 


With the tenth grade. 
(T, 378-9) 


The only other references in the transcript resorted to by 


defendants to prove their proposition that "the basic concept ... has 


been practiced in this school system since at least 1906" are those 


pertaining to Miss Lyons' zoological categories of "Bluebirds", 
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"Redbirds" and "Squirrels" (T, 3031), Her testimony clearly 
revealed the fundamental difference between the track system and what 


she was attempting to describe. 


A, For instance, if there were 90 fourth-grade children 
in a building, we Froldes those 90 children into three 
fourth grades. Well, we put probably the fastest 
learning fourth grades together and then'the slow ones 
and then slower and slower. Then within those, well, 
say there were 30 children, then therewere little reading 
groups, you know, 


Q. You might have the brighter students in one group or the 
best readers? 


A, Yes, that's right, and then maybe in another and maybe five 
in another, but something like that. 


Q. But they all had something -- all of the students, what- 
ever reading group they were in, met together in certain 
activities where they all were together, isn't that correct? 


A, Oh, yes, we had both -- may I tell you something else? 
We did a lot of social studies together. ‘e did music. 


Ge 1 see. So they did meet from time to time and on many 
occasions; isn't that correct? 


A, They had to, they were all in the room. 


(T, 3048-49) 


week k & 


Q. Now, you also indicated, I believe, that there was some 
sort of an honors system before integration took place -- 
is that correct? 


A. In the Negro schools? 

@. In the Negro or the white schools, [I don't know? 
A, I have to speak for the Negro schools. 

4. ALL right. 


A, Just as I have tried to indicate, if you had 120 sixth 
grade children, you maybe had a group of those children who 
were exceedingly bright, but we proba aly did not call them 
honors, but aentn the building those children were probably 
grouped together for their best learning possibility, for the 
challenge and for their work. 


., Was that done by a directive of the Superintendent of 
schools, or was that done by the Negro teachers on their own 
hook? 


A, It was probably done by the Negro principals, Now, all 


of our recommendations for organization of classes and of 
buildings always sentinto the Assistant Superintendent, At 
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that time it was A, Kaiser Savoy, and he locked over 
what we did. It came in by way of supervising principals, 
the instance, but as supervising principal I had about ilks; 
buildings under my care. 

Q, But this was not a city-wide honors system as you knew str 


A. Not as such, but it was the same thing. It was grouping 
the children, just the same thing. 


2. But grouping them, as you have explained prior in your 
earlier testimony? 


A. Yes. ) 


(T, 381-82) 
The three curricula at the elementary school level do not, as 


defendants state, "differ only in the pace at which the child learns" 

(p. 7). As Mrs. Posey testified, "The regular curriculum is exactly what 
the name implies, the general plan of education, and the honors curriculum 
is for the accelerated child. It offers greater challenge, based on the 
greater curriculum, but greater challenges in work,” (T. 4034, See also 
T., 4040, A=3, p. 49) 

The term "inflexibility" as it was applied to the track system 
is adequately defined in the record (e.g. T. 1434), Simply stated, it 
means that inter-track movement is extremely rare (A-3, p. 52) sonsor 
example, in 1962-63, a shade more than 4%, of the elementary school special 
academics were upgraded (T, 332-33, Bel). Moreover, it is clear that 
regular pupil re-evaluation takes place at intervals of from two to 
three years (T, 238, 264, 334, 351-2, B-10) or not at all (T, 940, A-13). 

The claim that "children in all curriculums [sic] in the junior 
and senior high schools are able to and do elect courses which are not 
within their curriculum sequence" (p. 8) is patently false (TOLL o2 =e 

"Cross-tracking is not permitted in junior high schools. On the contrary, 
pupils are in a ‘block system’, move as a group, attending all classes 
together." (A-3, p. 53). 

The "twice yearly review required of principals of the academic 


records of each child in their school" (p. 9) is a myth. It does not 
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*/ Miss Lyons finally admitted that "the first city-wide directive ... 
as far as Seay en che Pes with the track system after integra- 
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appear t>. be one of defendants' findings of fact and is thoroughly 


refuted by the record (e.g. T.940, A-13). Once again wishful thinking 
is advanced as hard fact. 

Defendants claim that the District drop-out rate has fallen 
since the installation of the track system. The difficulty of ascer- 
taining a reasonably accurate figure for this statistic is admirably 
set forth in A-3 at op. 57-60. But there is no disputing the tragic 
fact that during the past five school years there have been 18,099 
drop-outs as against 15,970 high school graduates CLY737. C= yauG 2, 
Veo se 

In their attempt to sanctify the track system, defendants 
argue that "a pupil at school progresses academically primarily by 
virtue of the effort of the teacher in the classroom and not from the 
associations he may establish with his fellow pupils" Cp. 11) "28 This 
generalization is, of course, unsupported by any expert testimony and 
defendants must rely upon that of Miss Lyons, all of whose teaching 
experience was gained in segregated Negro schools, to buttress it. And 
where, one might ask, does the premise that “where a totally heterogen- 
eous grouping has existed, experience has shown that the thus ignored 
child does not long survive" (p. 11) find its authority? 

True, the number of elementary school pupils in the special 
academic track has declined slightly (2610 .in s1962 ato 245 810 1965, 
T.225, 1030-31, B-4), but the inordinately high percentage of Negroes 
continues unabated (over 95% in 1965, B-4). But of even more signifi- 
cance is the realization that the track system has done its work well. 


It successfully held the color line after Bolling until the neighborhood 


*f Contra, "Racial Isolation in the Public Schools," United States 
Commission on Civil Rights, 1967, Vol. l, at ZOSh 
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school policy could restore the Division One - Division Two structure. 
Only in the junior and senior high schools does it still serve a 
separative purpose, and there the percentages of special academics are 
considerably higher (T.1030-31). After all, while there is no longer 
any need for separative devices in an all-Negro elementary school, they 


may still serve a useful function at the secondary level. 


Paragraph 13C 


Plaintiffs contend that defendants provide predominantly 
white schools with plant equipment, material, supplies, 
and_ and curriculum which is discriminatorily superior to 
those which are provided to predominantly Negro schools 


or schools with students from Low income families. 


School Construction 

Defendants insist that "the installation and construction of 
school houses follows the demands that the population trends have made 
on the necessity for additional school facilities" (p. 13). They ignore 
the simple fact that the neighborhood school complex has prevented any 
meaningful integration since Bolling. The pattern is so unmistakable 
that no further comment is necessary. "A Court, as Chief Justice Taft 
stated, would be blind not to see what all others can see and under- 


stand!" State of Alabama v. United States, 304 F.2d 583 (1962). 


Textbooks, Materials and Supplies 


If these are allocated, as defendants claim they are, "on a 
simple, objective mathematical basis . . . dependent upon the number of 
children who attend the school" (pp.13-14), then Mrs. Posey's testimony 
that predominantly Negro Maury Elementary School lacked sufficient sup- 
plies (T.4090, 4097) becomes totally incomprehensible. See also A-3, 
DD. OU 2. 

As far as libraries are concerned, defendants stat that "the 
District has nearly as many central school libraries as Montgomery 
County and as many or more than the other suburban school systems" 


(p. 14). While this statement may be true, it is, of course, totally 
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misleading. The crucial statistic is, not the number of libraries, 

but rather whether every school has one. ‘Je are sure that the District 
has more libraries than many other systems but that fact begs the 
question. If a system containing 25 elementary schools has a library 
for each one, then the fact that 92 of the District's 136 elementary 


schools have such facilities is without statistical relevancy. 


Paragraph 13G 


Plaintiffs allege that defendants dismissed from 


or refused to appoint qualified Negroes to high 
administrative and policy making positions. 


and 


Paragraph 13H 


ans Renae eee 


Plaintiffs alleeve that defendants have failed. and 
refused to promote Negro teachers to positions 


for which they were highly qualified solely 
because.of théir race=or color: 


Plaintiffs do not have to point to "g single individual Negro 
who because of racial considerations was either dismissed from or not 
appointed to a high administrative position for which he qualified" 
(p. 15). Flaintiffs have amply demonstrated the top-heavy white com- 
position of the top five administrative classes (K-3 to 6). They have 
pointed out the long-standing refusal to appoint qualified ilegroes to 
available supervisory positions in the predominantly white schools 
(T.2883-84, 3076). 

It is no answer piously to declare "that the District of 
Columbia school system is populated by many Negroes" (p. 15). Plain- 
tiffs freely admit that this-is so and that it may be "quiet testimony 
to their competence in the positions they hold" (p. 16). But, on the 
other hand, it also might additionally reflect a policy to staff Negro 


schools with Negro teachers. 


: ‘ : 
Ser es 4 
eae ewes 
{ > 4 a , p r * 5 ver ae : “baba 
tan &; ‘ : eye e be mys +3 Cae Vel cee ats Se he ech es e733 Sr i ‘ot 
a Se a ae barat te ere te paige oa a HOT ier cet tie Eve Pa aaa 3 eae eet ; s 
¢ Nery ee . % tne - a ' 
8 ? -/- ng) at a eee Reres Ae haere oe rey: 
“y eee t+ we oe kate 3 Me ne ciara ts trad BO 2 Ripe 
panos ee : x 
+ me 5 is Bet ey Arete it ARS eau 5 es Sea 
a wean rete Coy * ‘ fie eh ; he ay Ratt : L 
: Re AN oc 35, A x ? Ra. res ; f " a 2 ay re orl: Lille ~ pine! . Pa 
b ma . . P 
- tromelanr.éivesdoin a aloe a f hae} oH 
are Ges ary teat paced We et ntheoe & ; Me 2h Be ! aie A St 
. = ; xf P ‘ 5 : 
: Long © tw : a ee Been s’ Dele “4 4 pee ee sae ne pine eile © 3 etn 
~ 4 Se ents oe a ie i ees ro) ge Hohionya See | 3 Hie ies He aes , in 
a 7 ay . o o . BT i ’ . 
y + : Oi ie “4 pis 3 Eats eth ee omens art ae ee 
a ee 2 eee) Hering easy ee ily [Pion Ine eed eet capa ee et Sa Gee 
i vee pase 
FCS det i ike os ; 
. : Bete ak Ratmere ewe gre pans 
we : " 
sah ok & : ic eats 9 athe eas 
Pap een - Tee tiekioney wanes “pth 
pee hie ante St NS el cs he SED 
ob) a hak faut a eet pematans 
Ye SIE ous Tees inate aronveire Smee or AUST 9) cae els omer stk mee 
epee Re Srey om oe pe ra ar a 
faae emis eS ae eat 
PSR Str i aeeencenireceremnn, RAC! Spence Se, pes tanta eryeienienh eel? 
rea it 
h Wace 
a G ' re oe , F aiiocas 
t Meee § if : : ie cf. shee 
hethermoheetal sent SENG Sie Pe Ae on Rote 
—) + 
oy aes! 
oO a gusstrmermncnmnr sara $ 
i, (© is y e CL . . 
Mae oy ee Oe 
EPP R, SI Dts od EN dasaikieees aeteuaat caiet amare an 
NS es ae 
Sea leon ahaa pa Se ete Ech 
: Se eye a ae 
hy t © . . e : ‘ et see Sane “¢ rare re eeiahial ier *} A a a 3 
meee ey le | eh aS 0 © mary et to - 28 2 a cree et Re ies a “ ata L 
Se MRE ae ae ee ORE. WE a aa sett fs bey ’ 5 ig oA ; ; $ 


% : oe E Fi i ee et ar Ecce eave oe eR gee 2s fe ae 
ean at 3 came : Sie ey ANG a: me 7 A z 2 Kaen ae sete) oF ats 
Tec ie: eee: 2 i fone hae " OD wa Pe : : BED ee 2 ‘ 
‘ ry a 7 $ # c 
t . ” ee 3 ‘ - c Noa ‘ wa, ass) i 8 he a 
: oe { ay 3 P| — : ok nt a Sa eaiat ipcenes ‘ ate ten ae i (3 : Shr te 
. Ae ee ies Mis a ae ae a i Fo ty AE Seat ie i 5 H anne Went i + F ay, a 
Denes prt aiauk Pa ner at at aa S See i A oot ee L « 
; 
' , 4 yt , = : . 
cS ’ ~ . wert + rhe were ‘ opt oe ie 7 Ye oan et ss z 
ee a ie i ei ae i) Tae Be te ad yt pias isi eats igh t 3 é «! 
3 orp ao we . = cv poe: ete n race), Rese eaae ‘ a = anaes i Fy 
1 Sent aioe Cen Oc} i = ae « We.) 73y at & MS} ert Z ‘ : 5 eh See ty i 
chit: cae : 4 ee . _ sc 9 Ss -s - 
, 5 ¢ a Ne oe eo 5 : ieeag ae ares ve Eee cet) Peers cored ; Mane Ge Bs eee 
o ee te Bache owe i; sae eck) # ae es) Wu $ i i ‘ png hae ¢ 2 ; 
: SAY se e Suey eee a Aaa 
ae ee = es : a Paes 5 FA eG ee ae P a er ; 
a St A eho a Pana) aT Mises tears is car RCS ; a 
SE tena aes OES (fed cee Tis Me te ea ; 
= Rte eon ie 5 ae RY 
ome fey s 
5 ch eR ead ie ow 
= " n x oe ern & Faviise! A ‘ 
2 - OW ae aoe Nn By i . Me de ~ . Se Leen cal eoe Pees eens ; an Y if 
bie, Hee by be ret sett Deeb eee ba Sue ae ae tae a z 
‘ : * x. 
. ‘ * " 8 et i a; gt 56 Peis ene : a fines i 
Pye oh ae 8 hi ; Ci iy fe he re wae ate fete Sl se lisgans : te ints aS ; but 
mere EN Me i Be .: if eee ee pe a EOL EM: aie ae 
“ . t : c aah RS a «hy ae 5 Sait ‘ 
le, gerade yf Be git Supt: baat one eae eS ti ae ’ k 
oR ee oft Lay paes (Grae RAG | aX G02 Sei Aare ‘ < : 
' . \ 2 t . z rege 4 ‘ MS or AC o¢ ’ my 
: t Oe bey? e aoa . . Place tons | ane Ml ! \e ‘ i . “ 
Be, Pipes a e: ie ts. Aes aie ee eae 4 pee . : : 4 
ites ~ Clee al eos : rt £ RE IF ery 2 eu 5 ' 
re By Net ES eA a eer ETB If, mp a remeniedl 
i . 
" bi Ban ¢ aly ee ay r yr rat gare = gt , ‘ ~! " 
axe! Ante canara Fe Se gor ep ae aye: ey Reo ee 4 ; F : 
: 5 st miler son “ Chas 4 . page att is a? an “ f * . : 
t s S, “ow fee Nh 
ay ty ees ; sorey. bs Z Pie ‘ 


Paragraph 13J 


Plaintiffs allege that defendants have assiezned less 
experienced and/or temporary teachers to those 


schools attended by students who are Negro or 


from low income families, while assigning more 
experienced and/or permanent teachers to those 
schools with predominantly white pupi populations. 


While plaintiffs agree that it is impossible to determine 
whether a permanent teacher is necessarily a better teacher than 
a temporary one, they do maintain that the former is both more ex- 
perienced and better qualified. Moreover, defendants’ explanation 
that a primary reason for more temporary teachers in a particular 
school is because of the need for "a particular specializatiom (p. 17) 
certainly makes little sense insofar as the elementary schools are 
concerned. Further, it is obvious that whatever schools are involved, 
Be penaonete highly speculative explanation of the fact that there are 
considerably more temporary teachers in the predominantly Negro schools 
than in the predominantly white ones is wholly unconvincing, to put ane 


mildly. 


Paragraph 13K 


Plaintiffs claim that defendants draw school boundar 
lines so as to exclude Neero and low income 
children from schools ith predominantly white 


pupil populations. 


Defendants admit that, while every attempt is made to "follow 


the neighborhood school policy, practical reasons may dictate that 
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some exceptions be made." (p. 20) One wonders why, if they profess 
themselves such fervent advocates of integrated education (T.135), 

they have never considered any "practical reasons" along this line, 
particularly when they now claim that pupil optional transfer zones 


exist “to provide an integrated school environment" for some students. 


(p< 721) 


The Named Plaintiffs Lack Standing to Raise 


Certain Allegations Vontained in Counts 
Two through Six of the Complaint 


This outlandish and untimely contention is wholly without 
aes aay ’ ! one vee 
merit.— The majority in the recent three-judge court opinion deciding 
Count One of the complaint is dispositive of this issue. As Circuit 


Judge Fahy put it: 


"Je also disagree with defendants' contention 
that plaintiffs lack standing to question the validity 
of Section 31-101. Suing in their own behalf and for 
the classes to which they belong, plaintiffs include 
pupils in the public schools which are administered 
by the Board, and parents and guardians of such 
pupils. [Footnote omitted.] They are clothed with 
sufficient interest to challenge the authority of 
the Board to administer the schools, an authority 


*/ Defendants! attempt to augment the record by the inclusion of 
the affidavit of John D. Koontz as part of their brief seems 
unorthodox, to say the least. 
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which is separately alleged, in the counts pending 
before Judge Wright, to be exercised in a manner which 
deprives them of equal protection of the law. In Baker 
VeGante 09s o. LOO. 20.) tne Gourt  staced that §the 
gist of the duestion of standing! is, 


Have the... [plaintiffs] alleged such a 
personal stake in the outcome of the contro- 
versy as to assure that concrete adverseness 
which sharpens the presentation of issues 
upon which the court so Largely depends for 
illumination of difficult constitutional 
questions? 


"Plaintiffs are not merely federal taxpayers, as 
was the plaintiff denied standing in Frothingham v. 
Mellon, 262 U.S. 447. They are closely involved as 
pupils, or as parents and guardians who have the right 
to direct the education of children under their con- 
trol, Pierce v. Society of Sisters, 268 U.S. 510, 
534-35; and the education of children is an important 
function of state and local governments. Brown v. 
Board of Education, 347 U.S. 483, 493. Defendants 
concede plaintiffs' standing to contest the manner 
in which the Board administers the schools. It is 
but a short step to standing also to challenge the 
constitutionality of the basic authority of the 
Board to do the administering. Unless persons in 
the position of plaintiffs have standing to do this 
the issue may escape resolution. This argues for 
resolving doubts in favor of plaintiffs in such a 
case; for there is no hard and fast rule which 
governs standing. As Mr. Justice Frankfurter said 
of a 'case' or 'controversy,' whether or not standing 
emerges also depends in good part upon the ‘expert 
feel of lawyers.' Youngstown Sheet & Tube Co. v. 
Danver 343 U.S. 579, 594 (concurring opinion). The 
right to take steps by judicial means not only to 
have the schools administered by valid methods but 
also to have them administered by those who may 
validly do so, pertains to children who under public 
law attend the schools, and their parents and guardians. 
The views of the commentators are not uniform, but we 
think the better view supports our position in the 
circumstances of this case. Compare Davis, Judicial 
Control of Administrative Action: A Review, 6€ Colum. 
L.Rev. 635, 659-66 (1966) and Jaffe, Standing To 


fn nsec arene nn Senay 


Secure Judicial Review: Public Actions, 74 yarv.L. 
Rev. 1265, 1310 (1961), with Jaffe, Judicial Control 
of Administrative Action, 459-500 (1965). And see 
Hart and Wechsler, The Federal Courts and the Federal 
System, 174-75 (1953)." 


In addition, it is hardly crucial for plaintiffs to include 


as parties qualified Negroes denied "high administrative and policy- 


making positions." (p. 27) Not only is it unlikely, in view of the 


realities of life, for such persons to risk coming forward, but it is 


undeniable that pupils are necessarily adversely affected by such 


denials and that their parents or guardians may raise this issue. 
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The same is true as far as teachers are concerned. Lastly, Carolyn 

Hill Stewart did not, as defendants-baldly assert, abandon this suit. 
The terms of her letter disavowing counsel are in the record, but Mrs. 
Stewart and the other dissenting plaintiffs actively assisted counsel 


following its submission. 


Discussion of Constitutional Distinction between 
De Jure Segregation and De Facto Segregation 


In their herculean efforts to Limit Brown v. Board of Educa- 


tion, 347 U.S. 483 (1954) and Bolling v. Sharpe, 347 U.S. 497 (1954) 
to their irreducible minimum, defendants repeat most of the tired (and 
wholly inadequate) arguments seeking to undermine these landmark deci- 
sions. In so doing, they rely chiefly on Briggs v. Elliott, 132 F. 
Supp. 776 (1955) and Bell v. School City, 213 F.Supp. 819, aff'd 324 
F.2d 209 (1963). These two glosses on Brown are clearly inapplicable 
to the case at bar, the first amounting to nothing more than some 
gratuitous dictum! and the second being both factually and conceptually 
distinguishable. 

Briggs has been severely attacked on many fronts. In Kemp 
v. Beasley, 352 F.2d 14, the Eighth Circuit observed that "the dictum 
in Briggs has not been followed or adopted by this Circuit and is 
logically inconsistent with Brown." (at 21) See also Judge Zavatt's 


masterful opinion in Blocker v. Board of Education, 226 F.Supp. 2038 


(1964) in which he characterized the Briges dictum as "in a state 

of diminishing force, if not outright erosion." Cf. Dillard v. 
School Board, 308 F.2d 920, cert. den. 374 U.S. 827 (1963); McCoy v. 
Board of Education, 233 F.2d 667 (1960); and United States v. Jeffer- 


son County Board of Education, Fifth Circuit, Dec. 29, 1966, slip 
opinion, pp. 39-62. 
In Bell, the court rejected plaintiffs' contention that 


defendants had deliberately gerrymandered school attendance zones 


*/ C£. Aaron v. Cooper, 358 U.S. 1 (1958); Rogers v. Paul, 382 U.S. 
[98 (1965); Bradley v. School Board, 382 U.S. 103 (1965); Singleton 
v. School District, 348 F.2d /29 (1965). 
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in violation of their duty to integrate the school system. In so 
doing, it found that there had been no de jure segregation and, 
therefore, no state action. In the absence of the latter, the court 
reasoned that Brown was inapplicable. 


Put in Barksdale v. Springfield School Committee, 237 F. 


Supp. 543 (1965), on facts similar to those in Bell, the court ex- 


pressly rejected the Seventh Circuit's rationale. 


"The defendants argue, nevertheless, that there is 
no constitutional mandate to remedy racial imbalance. 
Belleve School»City\ of Gary, -324aF i2de209uG7th Gir. 
1963). But that is not the question. The question 
is whether there is a constitutional duty to provide 


equal educational opportunities for all children 
within the system. While Brown answered that ques- 


tion affirmatively in the context of coerced segre- 
gation, the constitutional fact -- the inadequacy of 
segregated education -- is the same in this case, and 
Lésochind sees eee thisnisenotuto.implyethat thenneishs 


borhood school policy per se is unconstitutional, but 
that it must be abandoned or modified when it results 


in segregation in fact. ... I cannot accept the 
view in Bell that only forced segregation is incom- 
patible with the requirements of the Fourteenth 
Amendment, nor do I find meaningful the statement 
that '{tjhe Constitution ... does not require 
integration. It merely forbids discrimination.' 
324 F.2d at 213... . ¥ This court recognizes and 
reiterates that the problem of racial concentration 
is an educational, as well as constitutional, problem 
and, therefore, orders the defendants to present a 
plan no later than April 30, 1965, to eliminate to 
the fullest extent possible racial concentration in 
its elementary and junior high schools within the 
framework of effective educational procedures, as 
guaranteed by the equal protection clause of the 
Fourteenth Amendment to the Constitution of the 
United States." [Emphasis added. ]* 


Judge Wisdom has recently put the de facto - de jure dichotomy 
in proper perspective. In his magnificently and exhaustively researched 


opinion in Jefferson, supra, pp. 638-69,he states as follows: 


"Although Brown points toward the existence of duty 


attr 


to inteerate de facto segregated schools, [footnote 
omitted] the holding in Brown, unlike the holding in 


*/The First Circuit, while accepting the lower court's findings of 
fact, vacated its order with directions to dismiss without prejudice 
because defendants had initiated action identical with that directed 
by the court. 348 F.2d 261. 
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Bell but like the holdings in this circuit, occurred 
within the context of state-coerced segregation. | 
The similarity of pseudo de facto segregation in 

the South to actual de facto segregation in the 
North is more apparent than real. Here school 
boards, utilizing the dual zoning system, assigned 
Negro teachers to Negro schools and selected Negro 
neighborhoods as suitable areas in which to locate 
Negro schools. Of course the concentration of Negroes 
increased in the neighborhood of the school. Cause 
and effect came together. In this circuit, therefore, 
the location of MNezro schools with Negro faculties 

in Negro neighborhoods and white schools in white 
neighborhoods cannot be described as an unfortunate 
fortuity: It came into existence as state action and 
continues to exist as racial gerrymandering, made 
possible by the dual system. Resotiote omitted } 
Segregation resulting from racially motivated gerry- 
mandering is properly characterized as ‘de jure' 
segregation. See Taylor v. Board of Education of the 
City of New Rochelle, S.D.N.Y. 1961, LOL F.Supp. 181. 
[footnote omitted] The courts have had the power to 
deal with this situation since Brown 1. In Holland 
v. Board of Public Instruction of Palm Beach County, 
5 Cir. 1958, 258 F.2d 730, although there was no evi- 
dence of gerrymandering as such, the court found that 
the board 'maintained and enforced' a completely 
segregated system by using the neighborhood plan to 
take advantage of racial residential patterns. See 
also Evans v. Buchanan, D.Del. 1962, 207 F.Supp. 320, 
where, in spite of a genuflexion in the direction of 
Briges, the Court found that there was gerrymandering 
of school districts superimposed on a pre-Brown 
policy of segregation.” 


If anything more is needed to dispel defendants! hopeful assertion 


that Jefferson "has no applicability to the Hobson suit" (p., 40) 2520 


is furnished by the above. 


The Authority of the Board of Education to 


Assign Pupils to Classes According to 
Their Abilities 


Plaintiffs do not "challenge the right of the defendants to 
eroup pupils in the public schools according to their abilities. (p.42) 
They do challenge their right to do so on a racially discriminatory 
and separative basis. Of course, many if not most major urban school 
systems use some form of ability grouping (A-3, pp. 104-17) oe ites 
only when these programs are motivated by considerations that flaunt 
the Constitution of the United States that they become legally 


objectionable. 
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That is precisely the case here. The track system originated 
in the frantic desire of white parents aided and abetted by obliging 
school officials to restore Divisions One and Two in a manner that 
would escape judicial detection and corrective action. It has been 
and is being administered in such a manner as to fill out the dead 
bones of de jure segregation with the live flesh of illegal subterfuge. 

The lameness of defendants' arguments to sustain their par- 
ticular and unique form of ability grouping is easily apparent in 
their reliance on Section 31-23, District of Columbia Code, 1961 ed. 
This provision, whose purpose is crystal clear, is hardly a justifi- 
cation of a system-wide curriculum classification program. To claim 
that it is a congressional mandate to the District to identify "the 
academic needs of children" (p. 42) is as unfair as it is untrue. 

But that is not to say that a school system must ignore those 
needs. In fact, it is a prime responsibility of educators everywhere 
to plan their academic and vocational offerings so as to meet the 
requirements of their pupil populations. All that plaintiffs have 
any right to demand is that race and economic status play no determina- 
tive role in such formulation. 

All of the cases cited by defendants in order to persuade 
this court to stay its hand insofar as the track system is concerned 
(pp. 46-48) stress the inescapable fact that, where race is a factor, 
all educational programs are open to judicial scrutiny and action. 
Likewise, defendants’ fanciful contention that "the court is without 
jurisdiction" because certain congressional statutes give them "control 
of the public schools" is patently ridiculous. If this were so, then 
no court would ever have jurisdiction of such cases. 

Lastly, defendants characterize the basic question presented 
herein as "whether due process of law compels defendants to intermingle, 
on a racial or socio-economic basis, students in the public schools of 


the District of Columbia. ..." Even so inartistically portrayed, 
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this is hardly the only issue involved. The court is presented with 
a host of other questions, not the least of which is insuring that 
black children receive educations equal to those afforded their white 
compatriots. } 

Within the borders of the District of Columbia, as presently 
constituted, meaningful integration is demonstrably difficult if not 
impossible to achieve. But that does not mean that predominantly 
Negro schools are not entitled to superior teachers, sufficient and 
appropriate libraries, books and supplies, adequate facilities and 
services, and curricula designed to insure as many college-bound chil- 
dren as possible. Black children cannot be permitted to wither on 
the vine waiting in vain for white classmates. They are constitu- 
tionally entitled to equal educational opportunities on a colorblind 
basis. Any other approach dooms them to the bleakness of utter and 
abject frustration and renders us all guilty of what is perhaps the 


most monstrous crime of all -- indifference to the welfare of others. 
Respectfully submitted, 


WILLIAM M. KUNSTLER 
12 Tenth Street, N.E. 
Washington, D.C. 
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1001 Connecticut Avenue, N.W. 
Washington, D.C. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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JULIUS W. HOBSON, individually and on 
pehalf of JEAN MARIE HOBSON and JULIUS 
W. HOBSON, JR., et al., 


Plaintiffs 
CIVIL ACTION 


No. 82-66 
Ve 


CARL F. HANSEN, Superintendent of Schools 
of the District of Columbia, et al., 


Defendants 
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BRIEF SUBMITTED ON BEHALF OF PLAINTIFFS 


WILLIAM M. KUNSTLER 
12 Tenth Street, N.E. 
Washington, D.C. 


Arthur Kinoy 
511 Fifth Avenue 
New York, New York 


of Counsel: 

William L. Higgs 

12 10th Street, N.E. 
Washington, D.C. 
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PRELIMINARY STATEMENT 


This is a class action commenced by plaintiffs, all residents of the 
District of Columbia, who include children presently enrolled in the public 
schools thereof, their parents, and teachers. It was commenced on the 13th 
day of January, 1966, by the filing of a verified complaint with the clerk 
of this Court. In general, the complaint stated two separate causes of 
action, as follows: 

1. Section 31-101 of the D.C. Code, the statute directing the 

judges of this Court to select the District's Board of Education, 
ig unconstitutional. 

2. The District's Board of Education and Superintendent of Schools 
unconstitutionally discriminate against plaintiffs and their 
classes. 

All of the defendents have been served with process but no answers 

have at the time of the submission of this brief been received by counsel 


for the plaintiffs. 


STATEMENT OF THE ISSUE 
In connection with plaintiffs' first cause of action, they have 
duly asked for the convening of a three-judge court pursuant to 
28 U.S.C. 2282 ,228). 
On January 18, 1966, Hon. J. Skelly Wright, United State Circuit 
Judge, sitting pursuant to 28 U.S.C. 291 (c), invited the parties hereto 
briefs ... on the question whether the complaint presents a litigable 


"to file’issue, Bailey v._Patterson, cthaliriss Sher | Gir (1962 » warranting 


the convening of a three-judge court under 28 U.S.C. # 223k. 


QUESTION PRESENTED ae 
"Whether the plaintiffs' contention ee 31 D.C. Code # 101 violates 
Galois ity Section 2, ee the Constitution of the United States 
presents a litigable issue warranting the convening of a three-judge court 


within the meaning of Bailey v. Patterson, eeViligsr ote sey (1962). 
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THE LAW 
POINT 1 

The standard for the convening of a statuatory three-judge court has 
been established in this ¢irecuit. This Circuit recently held in Reed 
Enterprises v. Corcoran, No. 19, 722, decided December 2, 1965, and not 
yet reported, in an opinion by the Honorable Judge of this Court, that 
"in injunction enforcement proceedings seeking to restrain enforcement of 
an allegedly unconstitutional statute once a complaint 'at least formally 
alleges a basis for equitable relief,’ a three-judge court is required. 
Tdlewild Liquer Corp. v. Epstein, 370 U.S. 713, 715 (1962)." 

Riueyene es Bailey v. Patterson, supra, so clearly states, the 
convening of a statutory court is not required when the unconstitutionality 
of a statute under attack is so clear as to present no litigable issue. 
This case starkly presents a classic Bailey situation as will be fully and 


completely demonstrated in Points II and III. 
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POINT If 
THE JUDICIAL APPOINTMENT ISSUE PRESENTED IN THE COMPLAINT IS NOT A LITI- 
GABLE ISSUE WARRANTING THE CONVENING OF A STATUTORY COURT WITHIN THE MEAN- 


ING OF BATLEY v. PATTERSON. 


Aly D.eC. Codes LOLC196)) clearly Violatessrtt md ta oecenc, Ol. ce OL 
the Constitution of the United States. 
Sec. 31-101 of the D. C. Code reads as follows: * ** 


#31-101. ualifications and appointment--Compensation-- 
Secretary--Meetings--Members exempt from personal liability-- 
Costs and supersedeas bond. 


(a) The control of the public schools of the District of 
Columbia is hereby vested in a Board cf Education to consist of 
nine members all of whom shall have been for five years immedi- 
ately preceding their appointment bona fide residents of the 
District of Columbia and three cf whom shall be women. The men- 
bers of the B ard cf Education shall be appointed by the United 
States District Court judges of the District of Columbia for terms 
of three years each, and tiembers shall be eligible for reappoint- 
ment. The members shall serve without compensation. Vacancies 
for unexpired terms, caused by death, resignation, or otherwise, 
shall be filled by the judges of the United States District 
Court of the District of Columvia. The board shall appoint a 
secretary, who shall not be a member of the board, and they shall 
hold stated meetings at least once a month during the school 
year and such additional meetings as they may from time to time 
provide for. All meetings whatsoever of the board shall be 
open to the public, except committee meetings dealing with the 
Appointment of teachers. The members of the Board of Education 
of the District of Columbia shall not be personally liable in 
damages for any official action of the said board performed in 
good faith in which the said members participate, nor shall 
any member of said board be liable for any costs that may be taxed 
against them or the board on account of any such official action 
by them as members of the said board; but such costs shall be 
charged to the District of Columbia and paid as other ccsts 
are paid in suits brousht against the municipality; nor shall tiie 
said board or any of its members be required to give any Super- 
sedeas bond or security for costs or damages on any appeal 
whatever. 


(b) The judges of the United States District Court for the 
District cf Columbia shall have power to remove any member of the 
Board of Education at any time for adequate cause affecting his 
character and efficiency as a member, after a public hearing on 
a verified complaint filed by tlhe United States Attorney for 
the District of Columbia, or one of his assistants, and on issues 
fraued by a verified answer. The United States District Court 
of the District of Columbia is empowered to promulgate rules 
to carry out the purpose of this subsection. 


- 
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See footnotes on following page. _3. 


Footnotes 


*AS originally reported out of the House committee, the bill (H.R. 18442), 
provided for appointment of the Board of Education by the District 
Commissioners. (Congressional Record, 59th Congress, lst Session, 

p. 5754). Mr. Foster of Vermont offered an amendment from the floor 

to substitute the "Supreme Court judges of the District of Columbia‘ 

for the District Commissioners as the appointing authority. (Ibid., p. 5755). 
Intermittent discussion ensued as to the merits of alternative means of 
appointment, including by the President, and of elections. (Ibid., 

pp. 3755-5764). But no Constitutional question was raised prior to 

the vote adopting Foster's amendment. (Ibid., p. 5764). Immediately 
after the vote Mr. Gilbert rose for the following dialogue: 


Mr. GILBERT of Kentucky. Mr. Chairman, before that question 
was put to the house I was clamoring to be heard in opposition 
CORLL, 


The CHAIRMAN. The Chair begs the pardon of the gentleman. 
Mr. GILBERT of Kentucky. ... I just wanted to remind the 
‘committee that this bill, in my judgement, is clearly in 
violation of the Constitution. We had precisely a similar 
piece of legislation enacted by the legislature of Kentucky, 

-.conferring upon the court of appeals of Kentucky authority 
to appoint three commissioners like these. The court of 
appeals refused to exercise the function, refused to enforce 
that piece of legislation, and took the position that under 
the Constitution you could not thrust upon a judicial tri- 
bunal any legislative or executive function, The supreme 
court of the District of Columbia will say, “You are under- 
taking to load us up with certain nonjudicial duties, certain 
legislative and executive functions which do not harmonize 
with the duties of the Court, and we will refuse to execute 
this statute,' 


Mr. KEIFER, Was not the decision the gentleman refers to 
a decision based on the provisions of the constitution of a 
state? 


Mr. GILBERT. of Kentucky. Of course, but that provision 
peroades the Constitution of the United States and separates 
the legislative, the executive, and the judicial function. 


Mr. KEIFER, I think we have had a similar decision in Ohio 
to the one the gentleman cites, but it was because of the 
peculiar language of the constitution of the State of Ohio. 
I am not familiar with the case in Kentucky. 


Mr. GILBERT of Kentucky. It occurred to me that this same 
provision existed in substantially all the constitutions, 
the power to appoint the school officers creating a function 
that was not judicial in its character. 


Mr. GARRETT. If the gentleman will permit me, a parallel 
case where the Supreme Court of the United States held in 
the early days of the Republic, when there was an act of 
Congress requiring of those judges that they perform certain 
duties, as I remember it, in pension claims ---- 

Mr. GILBERT of Kentucky. Yes. 

Mr. GARRETT. Of the Revolutionary War. 

Mr. GILBERT of Kentucky. And they refused. 


Mr. GARRETT. And they refused. 
adie 


Art. II, Sec. 2, Cl. 2 of the Constitution reads as follows: 


He (the President) shall have Power, by and with the 

Advice and Consent of the Senate, to make Treaties, 

provided two-thirds of the Senators present concur; 

and he shall nominate, and by and with the Advice and 
Consent of the Senate, shall appoint Ambassadors, other 
public Ministers and Consuls, Judges of the Supreme Court, 
and all other Officers of the United States, whose appoint- 
ments are not herein otherwise provided for, and which shall 


be established by Law; but the Congress may by Law vest 
the Appointment of such inferior Officers, as they think 
proper, in the President alone, in the Courts of Law, or in 


the Heads of Departments. 
(Emphasis added) 


There seem to be only three cases in the Supreme Court that directly 
involve a decision as to the meaning of the relevant language of 

Art. II, Sec. 2, Cl. 2 of the Constitution: Ex parte Hennen, 

13 Pet. 230 (1839), a case decided by relative contemporaries of 

the drafters of the Constitution; Ex parte Siebold, 100 U.S. 371 
(1879), a Reconstruction Era case; and Rice v. Ames, 180 U.S. 371) CL9OL), 
a rather uninformative case that leaves the Hennen and Siebold cases 

as the Key pronouncements of the Supreme Court on the meaning of the 


pertinent Constitutional lauguage. 


1. Ex parte.“Hennan, supra 


Duncan Hennen had been serving as the Clerk of the U.S, District 
Court for the Eastern District of Louisiana. The District Judge then 
wrote Henner informing him of his removal and of the appointment 
of another. Hennen petitioned the Supreme Court for a writ of 


mandamus to the District Judge reinstating him as clerk. The Court 


a 


Footnotes (Cont.) 


Mr. GILBERT of Kentucky. The same doctrine has been 
announced by the Supreme Court of the United States, by the 
supreme court of Ohio, and by numerous other supreme courts, 
and I take it the statute will be null and void if it is enacted. 
That is all I have to say. (Ibid., p. 5764) 


**k Though not emphasized specifically in the Brief, the removal duties 
placed upon the Federal District Judges by subsection (b), as well 
as the relatively short terms of the Board members, even more increase 
the Judges' executive control over the Board of Education. 
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dealt with the Constitutional origin of the power to appoint a 
court cleric: 


By the Constitution of the United States (art. 2, sec. 2), 
it is provided that the President shall nominate, and by and 
with the advice and consent of the Senate, shall appoint 
certain officers therein designated, and all other officers 
of the United States, whose appointments are not herein 
otherwise provided for, end which shall be established by 
law; but the Congress may be law vest the appointment of 
such inferior officers as they shall think proper in the 
President alonc, in the courts of law, or in the heads of 
departments. The appointing power here designated in the 
latter part of the section was no doubt intended to be 
exercised by the department of the government to which the 
officer to be appointed most appropriately belonged. The 
appointment of clerks of courts properly belongs to the 
courts of law; and that a clerk is one of the inferior 
officers contemplated by this provision in the Constitution 
cannot be questioned. Congress, in the exercise of the 
power here given by the Act of the 24th of §eptember, 

1789, establishing the judicial courts of the United States 
(1 Story's Laws U.S., 56, sec. 7), declare that the Supreme 
Court and the district courts shall have power to appoint 
clerks of their respective courts; and that the clerk for 
each district court shall be clerk also of the Circuit Court 
in (stch! district.) (at pp. 257-250) 


2 eExarartessiebotd, Supra. 

The fifth point of Siebold (at pp. 396-508) deals directly with 
the relevant language of Art. II, Sec. 2, Cl. 2 in the context of 
the period of greatest internal turmoil in the history of the 
United States. But of course the law must serve for periods of 
stress as well as for those of relative calm and prosperity. 

The remarkable thing is that Sicbold -- far from straining the basic 
Constitutional principle of the separation of powers -- beautifully 
illustrates the vitality of that principle in the time of our 


nation's greatest crisis. 


Siebold was a judge of elections at one of the Baltimore 
election precincts in the Congressional election of 1878. The 
Congress had just enacted the Enforcement Act of 1870, partially 
codified as Title xxvi, sections 2002 to 2031 of the Revised Statutes 


(2nd ed. 1878). The criminal provisions of the Act were found in 
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Title Ixx, Ch. 7, 5506 to 5532 of the Revised Statutes. Siebold was 


arrested, tried and convicted of interfering with the federal 
election supervisors in the performance of their duties at the 
polling place. Siebold sued for habeas corpus in the Supreme 
Court. Siecbold and his co~-defendants* contended that the super- 
visors of elections were unconsitutionally appointed .»fficials 
in violation of Art. II, Sec. 2, Cl. 2, since the Enforcement Act 
vested the power of their selection in the Circuit Court**, 
* Four other election judges in the City of Baltimore. 
#%* (Note that the versions of 2011 and 2012 appearing in the 
Court's opinion are counsel's paraphrasing and not the vervatim 
statutory language set out below.) 
Sec. 2011. (Whenever, in any sity or town having upward of 
twenty thousand inhabitants, there are two citizans thereof, 
or whenever, in any county or parish, in any congressional 


district, there are ten citizens thereof, of good standing, 
who, prior to any registration of voters for an election for 


Representative or Delegate in the Congress of the United States, 


or prior to any election at which a Representative or Dele- 


f gate to Congress is to te voted for, may make known, in 
writing, to the judge of the circuit court of the United 
§ States for the circuit wherein such city or town, county or 


parish, is situated, their desire to have such registration, 


or such election, or both, guarded and scrutinized, the judges, 


within not less than ten days prior to the registration, if 
one there be, or if no rezistration be required, within not 


less than ten days prior to the election, shall open the circuit 


court at the most convenient point in the circuit. 


Sec. 2012. The court, when so opened by the judge, shall proceed 


to appoint end comission, from day to day and from time to 
time, and under the hand of the judge, and under the seal of 
the court, for each election district or voting precinct in 
such city or town, or for such election district or voting 


precinct in the congressional district, as may have applied in 
the manner hereinbefore prescribed, and to revoke, change or renew 


such appointment from time to time, two citizens, re;.idents 
-.O£ the city or town, or of the election district or voting 
precinct in the county or jyarish, who shall be of different 
political parties, and able to read and write the English 
language, and who sliall be known as supervisors of election. 
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Siebold cited Hennen and argued that the federal supervisors of 


Y 


elections were not officials appropriate or proper to the functions 


of the federal judiciary. The Supreme Court stated: 


Finally; it is objected that the Act of Congress imposes upon 
the circuit court duties not judicial,in requiring them to 
appoint the supervisors of election, whose duties, it is 
alleged, are entirely executive in their character. [t is 
contended that no power can be conferred upon the Courts of 
the United States to appoint officers whose duties are not 
connected with the judicial department of the government. 


The Constitution declares that ‘The Congress may, be lau, 
vest the appointment of such inferior officers as they think 
proper, in the President alone, in the courts of law, or 
in the heads of departments." It is, no doubt, usual and 
proper to vest the appointment of inferior officers in that 
department of the government, executive or judicial, or in 
that particular executive department to which the duties of 
such officers appertain. But there is no absolute requirement 
to this effect in the Constitution; and, if there were, it 
would be difficult in many cases to determine to which depart- 
ment an office properly belonged. Take that of Marshal, for 
instance. He is an executive officer, whose appointment, in 
ordinary cases, is left to the President and Senate. But if 
Congress shovld, as it might, vest the appointment elsewhere, 
it would be questionable whether it whould be in the President 
alone, in the Department of Justice, or in the courts. The 
Marshal is preeminently the officer of the courts; and, in 
case of a vacancy, Congress has sn fact passed a law bestowing 
the temporary appointment of the Marshal upon the justice of 
the circvit in which the district where the vacancy occurs is 
situated. 


But as the Constitution stands, the selection of the appoint- 
ing power, as between the functionaries mamed, is a matter 
resting in the discretion of Congress. And, looking at the 
subject in a practical light, it is, perhaps, better that it 
should rest there, that than the country should be harassed 
by the endless controversies to which a more specific direction 
on this subject might have given rise. The observation in the 
case of Hennen, .to which reference is made, Ex parte Hennen, 
13 Pet., 258, that the appointing power in the clause referred 
to ‘Was, no doubt, intended to be exercised by the department of 
the government to which the official to be appointed most 
appropriately belonged,’ was not intended to define the consti- 
tutional power of Congress in this regard, but rather to 
express the law or rule by which it should be governed. 
The cases in which the courts have declined to exercise 
certain duties imposed by Congress, stand upon a different 
consideration from that which applies in the present case. 
The Law of 1792, 1Stat. at L., 243, which required the circuit 
courts to examine claims to revolutionary pensions, and the 
Law of 1849, 9 Stat. at L., 414, authorizing the District 
Judge of Florida to examine and adjudicate upon claims for 
injuries suffered by the inhabitants of Florida from the 
American Army in 1812, were rightfully held to impose upon the 
courts powers not judicial, and were, therefore, void. But 
the duty to appoint inferior officers, when required thereto by law, 
is a constitutional duty of thé courts;and in the present case there 
is no such incongruity in the duty required as to excuse the courts 
from its performance, or to render their acts void. It cannot be 
affirmed that the appointment of the officers in question could, with 
any greater propriety, and certainly not with equal regard to conven- 
ience, have been assigned to any other depositary of official power 
capable of exercising it. Neither the President, nor any head of 
department, could have been equally competent to the task. 


In our judgment, Congress had the puwer to vest the appointment of 
the supervisors in question in the circuit courts. (at pp. 396-378) 
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In essence, the Court broadl, generalized that the Hennen Court was 
engaging in unnecessary dictum and that the Constitutional language meant 
that department heads and federal judges could appoint, when given that 
power by Congress, any federal officials in any branches of the government 
unless otherwise provided for in the ‘“onstitution. Then the Court concludes 
that , in connection with the appointment of supervisors of elections, not 
only are the circuit courts as appropriate as the President or department 
heads, but are indeed more appropriate in so far as these officials are 
concerned. 

In short, the Court at first rejects the Hennen interpretation of 
the Constitutional language and then explicitly adopts it, applying it 
to decide the issue presented by Siebold. Moreover, the Court even 
supports Hennen more generally when it says: 


",.,.and in the present case there is no such incongruity 


in the duty required as to excuse the courts, from its 
performance, or to render’ their acts void." (underlining 
added) (at p. 398) 

At this point, even from a reading of Siebold without further research, 
one must conclude that, although at first using language that seems to impair 
somewhat the Hennen position, the Court essentially reiterates it and im- 
mediately procedes to apply the Hennen standard to reject Siebold's point. 

However, when the entire Title of the Revised Statutes ("The Elective 
Franchise") is studied, it becomes quite clear that the Court was dealing 
with a case that fell squarely within Hennen. Unfortunately, the Court's 
opinion in Siebold leaves the impression that supervisors of elections 
were federal officials with broad, far ranging powers of general super- 
vision and control. Nothing could be further from the truth; indeed, the 
"supervisor" of elections was empowered to do just what the root latin 
means, "look over’ and no thing more. 

The Bnforcement Act election provisions were based upon the concept 
of jusicial resolution of contested elections. Sec. 2010, which was not 


cited in Siebold, gave the circuit courts the jurisdiction to decide the 


title to offices other than those of Presidential Electors, Members of the 
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House, and state legislators when the denial of the right to vote on 


account of race infected the result of the election. 


appears today as 28 U.S. C. 1344, cites the 15th Amendment as its direct 


authority. 


The statute, which 


Moreover, the powers to adjudicate contested elections involving 


Presidential Electors and Members of the House were already Constitutionally 


vested in the Congress and in the House. 


elections statutes governing House elections 
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with authority to preside over the taking of depositions, an authority 
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Sec. 2010. Whenever any person is defeated or 
or deprived of his election to any office, except 
elector of President or Vice-President, Representative 
or Delegate in Congress, or member of a State legisla- 
ture, by reason of the denial to any citizen who 
mayoffer to vote, of the right to vote, on account 
of race, color, or previous condition of servitude, 
hisis right to hold and enjoy such office, and the 
emoluments thereof, shall not be impowered by such 
denial; and the person so defeated or deprived may 
bring any appropriate suit or proceeding to recover 
possession of such office, and in cases where it 
appears that the sole question touching the title 
to such office arises out of the denial of the right 
to vote to citizens who so offered to vote, on 
account of race, color, or previous condition of 
servitude, such suit or proceeding may be instituted 
in the circuit court or district court of the United 
States of the circuit or district in which such 
person resides. And the circuit or district court 
shall have, concurrently with the State courts, 
jurisdiction thereof, so far as to determine the 
rights of the parties to such office by reason of 
the denial of the right guaranteed by the fourteenth 
article of amendment to the Constitution of the 
United States and secured therein. 


This presently almost never-used statute was the basis (as 


amended by the ‘“technical’’ revisions of fJune 25, 1948. 
United States Senate) for the now famous litigation in 
contesting then United States Senator~-elec 


in 1948. 


Court held the statute inapplicable by its own terms, 
States Senators were explicitly excepted, 


But even here here the contested 


vested the federal judiciary 


in 


to include the 
the Fifth Circuit 
tcLyndon Johnson's election 


(Johnson v. Stevenson,170 F.2d 108 (C.A. Tex., 1948) ). The 


since United 
and dismissed the litigation. 


Arts IseSécse5,4Clsig and, Sec; 8, Cl. 18, U. S. Constitution; and 
the 17th Amendment was yet to be adopted. 
Title II, CH. 8 of the Revised Statutes; now codified as 2 U.S.C. 


201-225. 


Ibid., Sec. 110; now codified as PRU Gee eG. 
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in essence, then, the Enforcement Act funneled election contests into 
the federal judiciary as the enforcement agency for the 15th Amendment's 
protection of the right to vote regardless of race, Seen in this light, 
it becomes clear that the supervisors were at the least ancillary to the 
judicial process, But this analysis just scratched the surface of their 
full judicial nature, 

The Chief Supervisor for the judicial district is appointed by the 
circuit judge from among his circuit court commissioners. (Sec. 2025) 
In addition to the supervision of his subordinates his function is solely 
to inform the court. (Sec. 2026). The individual supervisors are appointed 
by the circuit judge, two for each precinct, on a petition filed by either 
two citizens or a municipality or by ten citizens of a county. (Sec. 2011)* 
The court may at any time modify, change, or alter the appointment of 
the supervisors. (Sec. 2012)%** In Congressional election matters, the 
Chief Supervisor*** also files all materials with the House of Represen- 
tatives****, as well as with the court under his direct responsibility. 
Finally, Sec. 2029 reads; 

Sec. 2029. The Supervisors of election appointed for any coun- 

ty or parish in any Congressional District, at the instance of 10 

citizens, as provided in Sec. two thousand and eleven, shall have 

no authority to make arrests, or to perform other duties than to 

be in the immediate presence of the officers holding the election 


and to witness all thier proceedings, including the counting of 
the votes and making of a return thereof. 


* See note ** on page —y— 
gee eee bias 


wick Appointed by the circuit court. from among its commissioners (Sec. 
2025) to report directly to the court (Sec. 2025). 

week Sec, 2020, .../ P/rior to the assembling of the Congress for 
which any such Representative or Delegate was voted for he shall 
file with the Clerk of the House of Representatives all the evi- 
dence by him taken, all ifnormation by him obtained, and all re- 
ports to him made. 
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Parenthetically, it should be added that Sec. 2021* 
creates the office of special deputy marshal, appointed 
by the U. S. Marshal for each precinct in such numbers as 
~O protect the election supervisors in the performance of 
th-".r duties, In essence, Congress recognized clearly in 
the Enforcement Act itself the proper and appropriate lines 
of appointment for the functions it had created, As to 
the election supervisors, it seems quite obvious that they 
lacked even the authority of most special masters in the 
present federal practice, though perhaps this denomination 


would best describe them, 


it is not out of place to note that the Civil Rights 
Act of 1960 creates a federal referee system that is 
quite similar to the scheme of the Enforcement Act of 
1870** The relevant differences are that (1) in the 
1960 Act, the Attorney General institutes the proceeding 
for the appointment of the referees, whereas in the 1870 
Act a citizens' petition begins the process, and (2) the 
federal referee exercises far more authority than the 


supervisor of elections, 


a orm re rn ee SS“ OR Te EE Se OE TS EE I OS 


* Sec. 2021, Whenever an election at which Representatives 

or Delegates in Congress are to be chosen is held in any city 
or town of twenty thousand inhabitants or upward, the 

marshal for the district in which the city or town is situated 
shall; Onmtnesapplication,winewricang, of at Least two citizens 
residing in such city or town, appoint special deputy marshals, 
whose duty it shall be, when required thereto, to aid and 
assist the supervisors of election in the verification of any 
list of persons who may have registered or voted; to attend 
inhoeachrelection district or voting precince atsthe: times 

and places fixed for the registration of voters, and at all 
times and places when and where the registration may by law 

be scrutinized, and the names of registered voters be marked 
for challenge; and also to attend, at all times for holding 
elections, the’ polls in such district or precinct, 


**Pub, L. 86-449, Sec. 60l(a); 42 U.S.C. 1971(e). 
23 1 
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3. Rice v. Ames, supra. 

Rice called into question the power of Congress to authorize the U.S. 
District Courts to appoint U. S. Commissioners in the contest at their 
duties in extradition cases. The Court rejected the attack, saying: 

4, The fifth assignment questions the constitutionality of 

Rev. Stat. # 5270, first, because it does not provide for any 

mode of procedure relating to continuances, change of venue, 

bail, etc., before commissioners appointed in extradition 

matters; second, because Congress had no power to confer upon 

a district judge of the United States authority to create such 

inferior courts; third, because Congress has not created such 

court and established its jurisdiction. We are unable to 

appreciate the force of this objection. Congress having pro- 

vided for commissioners, who are not judges in the constitu- 

tional sense, had a perfect right under art. 2, #2, //2 of the 

Constitution, to invest the district or circuit courts with 

the power of appointment, The only qualification required 

of a commissioner to act in extradition cases is that sug- 

gested by Rev. Stat. #5270, that he shall be “authorized so 

to do by any of the Courts of ti.e United States." We know of 

no authority holding that Congress may not vest the courts 

with this power, and we are reluctant to reeate one. 

The striking thing abovt both the Hennen and Siebold cases is that 
neither opinion* indicates the proceedings of the Constitutional Conven- 
tion of 1787 were consulted on the point at issue. This research would 
seem to be logically of great, and perhaps decisive, import. Indeed, such 
is the case. The Constitutional Convention, in ti:e very vote inserting 
this provision in the Constitution, in unambiguous terms, nade crystal 
clear exactly what it meant. 

The inquiry opens with the presence of the word ‘alone’ following 
the word ‘President’. Was it necessary to emphasize that the President 
was just one person, was some sort of joint appointing powers being con- 
ferred, or just what was the meaning of ‘alone ? In Madison's supplemen- 
tal notes made during the Convention proceedings in Ferrend's fourth 
volume of Records of the Federal Convention of 1787**, one notices thath 


he sets forth the critical language as follows: 


in the President alone-- in tlie Courts of Law, or 
in the Heads of Departments (At p72 00)) 


The dash, of course, would -wndicate a dustinctivn between tie cate- 
gory vf the »resident and the , dic.ary and t.e department heads. 


ae 


NS Seater firth i eee ee | 
* Nor do the headnotes or argument of counsel so indicate. 
#k Max Ferrand, Records -f tue Federal Convent .on of 1787 (Yale Univ. 
Press: 1957). 
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The Convention's restrictive views on the extent of the appointive 
power are dramatically presented on Pages 627-8 of Volume II, Ferrend's 
Records, supra. 

Act. II Sect. 2. (paragraph 2) To the end of tiiis, Mr. 

Governr. Morris moved to annex ‘‘but the Congress may by law 

vest the appointment of such inferior officers as they think 

proper, in the President alone, in the Courts of Law, or in 


the Heads of Departments'’*. Mr. Sherman 2nded the motion. 


Mr. Madison. [It does not go far enough if it be nec- 


essary at all-- Superior Officers below Heads of Departments 
ought in some cases to have the appointment of the lesser 
offices. 


Mr. Govr. Morris. Th .re is no necessity. Blank Com- 
missions can be sent-- 


On the motion 
/Ayes --5; noes --5; divided --1/ 
The motion being lost be the equal division (of votes). 

It was urged that it be put a second time, some such pro- 

vision /628/ being too necessary, to be omitted, and ona 

second question it was agreed to nem. con. 

The Convention, faced with the problem of an excessive burden upon 
the President, realized that it was advisable to drop the residual appoint- 
ment power onel evel below the apex of appointive power. This level was, 
of course, the heads of departments in the executive and the judges in 
the judicial branch*. Graphically expressed, the concept is one of a 
pyramid with the President at the top and the heads of departments and 
the federal judiciary forming the second level. Madison raised the 
question of the advisability of coing down to a third level in the 
executive establishment, but this was not pressed. Each level was to 
have the appointment power over lesser officers within its ow sphere of 
responsibility. Any suggestion that this provision meant that the Con- 
gress could have vested the power to appoint the inferior officers of the 


United States in the federal judges would have stunned the members of 


the Convention, One need only repeat the citation of this 
Court of pp. 13-14 in Hart & Wechsler, supra, to illustrate 


the Convention's views on this principle, 


* Specific provisions of the Constitution had already dealt with 
DITicerssor the Congress;) -Artigh,. sec. o2.. Cl. 5 and. sears. 
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B. Public Policy Supports a Limitation of the Appointive Power 


In the Judiciary. 

It is highly relevant and necessary to consider the results 
and implications of a holding by this Court that the language of 
Arte li, Seow 2,7 Cli2 of the ’Constitution authorizes? the: Congress 
to vest in the federal judiciary the appointment power over any or 
all of the lesser officers of the United sretes 

The United States is a nation requiring the services of a 
multitude of functionaries performing duties of immensely diverse 
character. Examples of a few are: District Directors of Internal 
Revenue, U. S. Attorneys, local Selective Service Boards, county ASCS 
committees, wage and hour inspectors, agricultural expansion agents, 
highway program supervisors, FHA housing inspectors, bank supervisors, 
administrators of the poverty program, the Peace Corps and AID pro- 
grams. If the Constitutional language means that the Courts can be 
given the duty to appoint such officials, then it seems clear that 
the Constitution authorizes the Congress to vest the federal courts 
with major executive power. Moreover, appointments of limited 
duration (as illustrated by the staggered 3-year terms in the case 
at bar) could give even lighter control to the judiciary. 

But the consequences of sucn an interpretation of Art. II, 

Sec. 2, Cl. 2, are frightening to contemplate. Federal officials 
and the U. S. Government are responsible agents — their acts and 
omissions create legal rights, duties and status and they can sue 
and be sued for the whole range of judicial remedies in the federal 
courts. [It directly follows that, unless Clause 2 is maintained in 
the limited fashion clearly envisioned by the framers, judges could 
be more involved in defending themselves and their agents than in 
administering justice. And the independence of the judiciary to 
render that justice would be riddled with statutory bias, interests, 
prejudice, and concern as a result of non-judicial duties placed 


upon the federal judges. 


* It is also relevant to notice the existing instances of placement 
of extra-judicial duties on judges. 20 U.S.C. 42 provides that the 
Chief Justice shall be a member of the Board of Regents of the Smith- 
sonian Institution. Hart & Wechsler's Federal Courts and the Federal 
System lists a few instances of federal judges receiving extra-judicial 
appointments at pp. 102-105 and contains otherwise pertinent material 


at pp. 95-114. By ss 


o mm re roe biz 
‘Lo = sae agra Het ses i 


Pee it 


» 


ei] 


ee as 


a ae es 


ud = 
#75 ne jo got nora po a aoa : 7A, 7 


oa ni Ieov od 


. 
va 


sh webs oils Fl be 


ee 


a mWOg: paren “carb Wi 


A 
*, 
O45 Sweets ‘powinil, ‘ett 40 esouit: 


ie. 


ha steed ladd any sage fortes LF at ase 132 iy It A “9 ats 


8 


Efe f “ z 
as a 
poe : oer pd seesenontes Yo astyue yoitowro ad entgctol Fama 2) whett Pye 
re ay u 
7 9 7 
7 J Ye alla $6. R709 26710 SoTyseit: (ny'ys: Wer | 6 46 as Equany a ,sJHtactens 


LILY 9, 


7 % ie vrs plaigoh esivise ovtinsiat, feool ,eyanyosta' eh . 0 ouriavad 


petra ys noher (te. LewoTinolenh,  atetorwers sven bone 948W ene) t LAO 
- Beets x) o 


a i} 
' ot tas » |= - a oe ied 
i) : 5 Fl a ¢ : 
~RtOeTvIogu2 HehS ery sqen? pared AMM .ayGeryvisqye Bao g yevrls P+ 
_ 2 ee < ; : _ - 
) 2035 2A tik eqn? suget ofa. eynery yoxreve 4 sit To ery anesnlobe 
= P , Sa % beet co oe ieee ’ ie | 
88 965 237000 5t)) Jars ertegm Span; be Pacoatktusisgano) odd Jf sv emewy 
_ - , ‘ 
i Jet seals smeen St wos , ei niorvie dove JInsogqqgr O82. Yrus sr nusve 
, aga00o 1is9b435 (sid Jessy Od sanagned ofy asstiaiios qottuisieno on) 
: ; oe 4:7" 7 * ye a i po 5 5 ie: . 
: ‘4 hy bye i ee 27 A68 )fi Riiets ts '% Sorare cit , TOWON «¥y") I ti ooh aT ‘i! (V3 Pvt 
3 ta ose rox ‘ Py = - = r « 
SBeaS oily wi) Bord Th wayne Hoveugnss ett vo besexdevllt asp noigetub 
7 Lo? ~ mebot bal aft od Loksnes Palngih nave ovte bFigo (sie a6 
4 ; Bee, 4 i Leg 7 2, eet =: eee 5 
a 7 
5 : yEd*, 977A 30 Holsecatifsetni a nie 16 24 InSv Poe oD oHD > 3558" 
res i : » ae oe oe 
: 1 ; , A Bs EAE, 5 
7 J : i 6 ~ 4 4 ; 
; ; apy Bei Riato Je1ebeF § .sryeigmorces oF mrtnottp sy? O16 ,% wi2’<s yee 
; d ¥ Hi es, i te SERS Ty 3 . > 3 i , Be 
. - 7 ti , a Wen See 4 fie Soe CS 
_ j i ~ * —- ~~” | 7 ‘ 
” , ' 7 bert 200 «71902. BINVRE $1) eHUgua’ orn, er Pas eo Oe .o g nd pai 
; 7 baie S ; ‘ = o z ve * 
Cn i . 
‘eae - gue a5 veto bas euteade ban eostub , abd ges Ingol sinsno. — Balen 
+ ; 2 tre 7 % : : s 
ei ye Ch oA C (Fe , 
r| e1shs sie) 4) esl baniey I vio rn Le ie, ty BS of Pry As iol hue ed jorte 
nm) bonieintrem cf &. sauni) wesiau .duje Swallol viivestth Jf .wyiuos 
o ; ‘ © Die Rone > ro cae a cA ions a 


 blyos vse hut , OaOnIAT? aus barotatvam, ¢Ltnet > od fant bes 3 Seas J pihs 


~ yee nerdy ainans viens bie sors semen antbnetab mi bev fowat S7cen 9 
yg * i int oo San! 


) BH ee spit gilda 3 oonsbnogabnt re OMA. ods rte eeeens: tants 


eberrsan ae qromusese aan pails 

aa Y A : : a 

ela asta belted con ) alunos By ay gainen oan aethnten 

thu, Lereded a(t? eoqu 
) = 


ow i ler Jejla voto 


o i oe Aver 3 


‘ a) tee fe 


7 
r i a 7 


oe : 


‘ 


_ 


The power to appoint vests the correlative of the right to 


wt Tans 
We Pace. 
a 


petition for redress of grievances in the people affected by 
such appointment. If the judiciary allows these responsibilities 
of appointment and control to be foisted upon it, then it cannot 
Constitutionally deny the right of the people under the First 
Amendment to look to the courts for redress of grievances aris- 
ing from the exercise of non-judicial powers. For example, 18 
U.S.C. 1507 makes it a crime to interfere with the exercise of 
judicial responsibilities in buildings housing federal courts. 
Surely this statute would be unconstitutional pro tanto as the 
judiciary becomes increasingly vested with appointment powers by 
the Congress and the people desire to petition the courts for the 
redress of grievances based on the exercise of those very powers. 
In short, federal judges can now be the objects of picketing, 
demonstrations, and lobbying. 

Finally, what is now the meaning of the independence of the 
federal judiciary? It seems clear that the improper and incorrect 
interpretation of the Constitutional language would bring avout the 
condition that, through the extensive use of the appointment power, 
Congress could utterly destroy the independence of the judiciary 
and obliterate Article III of the Constitution. To state the pro- 


position is to answer it on public policy grounds as to the issue 


* 


presented here. 


* "The policy is to conserve the time of the judges for the per-~ 
formance of their work as judges, and to save them from the 
entanglements, at times the partisan suspicions, so often the 
resultlofr Other and contlicting duties,” (Cardozo, Ch.J., in 
Matter of Richardson, 247 N.Y. 401, 160 N.E. 655, 661 (1928).) 
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POINT IIt 
THE JUDICIAL APPOINTMENT ISSUE IS NOT LITIGABLE AND 
IS FORECLOSED FOR THE FURTHER SEASON THAT THE UN- 
BROKEN DECISIONS OF THIS COURT, THE U. S. COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA, AND THE SUPREME 
COURT OF THE UNITED STATES HAVE HELD THAT EXECUTIVE 
FUNCTIONS MAY NOT BE PLACED UPON AN INDEPENDENT 
JUDICIARY BASED UPON ARTICLE III OR EVEN ARTICLE I 


OF THE CONSTITUTION. 


It is the height of understatement to say that the Constitutional 
status of the courts of the District of Columbia has been the sub- 
ject of some judicial uncertainty. The latest case in which the 
Supreme Court has dealt with the issue seems to be Glidden v. 
Zdanok; 370 U.S 530) (1962) The Court typically split into 
various factions and sub-factions but held that the Court of Claims 
and the Court of Customs and Patent Appeals were Art. III courts 
whose judges were protected by the tenure and salary provisions of 
Article III and could sit by designation and assignment on cases 
coming within the general jurisdiction of the federal courts. Mr. 
Justice Harlan, speaking for himself and two of his brethren, wrote 
the majority opinion in which he discussed the courts of the District 


o£,.Columbia. In his words: 


The restraints of federalism are, of course, removed 
from the powers exercisable by Congress within the District. 
For, as the Court early stated, in Kendall v. United States 
(US) +12 Pet) 524.7619" 9 lwedilici, 121e. 


"There is in this district, no division of powers 
between the general and state governments. Congress has 
the entire control over the district for every purpose of 
government; and it is reasonable to suppose, that in organ- 
izing a judicial department here, all judicial power 
necessary for the purposes of government would be vested 
in the courts of justice." 


Thus those limitations implicit in the rubric ''case 
of controversy'’ that spring from the Framers' anxiety not 
to intrude unduly upon the general jurisdiction of state 
courts, see Madison's Notes of the Debates, in II Farrand, 
Records of the Federal Convention (1911), 45-46, need have 
no application in the District. The national courts here 
may, consistently with those limitations, perform any of 4 
the local functions elsewhere performed by state courts. 


But those are not the only limitations embodied in 
Article 3's restriction of judicial power to cases or con- 
troversies. The restriction expresses as well the Framers' 
desire to safeguard the independence of the judicial from 
the other bramches by confining its activities to "cases 
of a Judiciary nature," see II Farrand, op cit., supra, at 
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430, and in this respect it remains fully applicable 

at least to courts invested with jurisdiction solely 
over matters of national import. Our question is 
whether the independence of either the Court of Claims 
or the Court of Customs and Patent Appeals has been so 
compromised by its investiture with the particular heads 
of jurisdiction described above as to destroy its eli- 
gibility for recognition as an Article 3 court. 


Footnote 54 is quite significant and is as follows: 


"54." The DOacode, 196] ,72Tit Lliec=o.-establishes 

a special term of the United States District Court 

as a probate court, whereas the other Federal District 
Courts have been debarred from exercising such a juris- 
diction as one traditionally within the domain of the 
States. Byers v McAuley, 149 US 608, 619, 37 L ed 867, 
872, 13 S Ct 906. Similarly, the divorce proceedings 
maintainable under the general jurisdictional grant, 

DC Code 811-306; see Bottomley v Bottomley, 104 App DC 
311, 262 F2d 23, are beyond the ken of the federal 
courts in the States. Ohio ex rel. Popovici v Agler, 
ZOUMUS 939, 355,774 L ea 4897 496" 50 5 Ct Loe, 


= 


Court to select members of the Board o Ob Education_ and 
of the Commission on on Mental Health, — pase Code, W553 31- -101, 
21-308, is “probably traceable to A to Art Zh 2 2 of of the ~Con- 


stitution. “See note 10, supra;” Ex x parte Siebold, 100 
US 372; 397, 398, 25 aLeed 71Th 26" (under lining added) 


It is noteworthy that in the very discussion of the jurisdiction 
of the Courts of the District of Columbia there seemed to be no 
thought in footnore 54 that that jurisdiction would be susceptible 
to such distortion as to sustain the power to appoint the School 
Board by the judges of this Court. Indeed, the Justices could 
only cite the key language in Art. II, Sec. 2, Cl. 2 as the 
"probable" source of the yaticas As has been pointed out in 


Point II, such an interpretation is utterly foreclosed. 


a 


* Mr. Justice Harlan's citation of the Board of Mental Health as 
being in a category similar to the Board of Education seems in- 
correct. 


The District of Columbia Code, Tit. 21 sec. 308, establishes 
a "Commission on Mental Health . . . which shall examine alleged 
insane persons, inquire into the affairs of such persons, and the 
affairs of those persons legally liable as hereinafter provided 
for the support of said alleged insane persons, and make reports 
and recommendations to the court as to the necessity of treatment 
of such insane persons. The said commission shall be drawn from 
a panel of nine, who shall be appointed by the judges of the United 
States District Court for the District of Columbia. (underlining 
added) 


Significantly, the statute provides that "The said commission 
shall act in all respects under the direction of the equity court." 
(8 21-308) (underlining added) "The form of the commission, i.e. 
two physicians and one lawyer, was taken from the laws of Pennsyl- 
vania, which provide for a commission to be appointed in each case. 
The idea of a permanent body to be paid by the District of Columbia 
was suggested by the large number of such cases, the territorial 


~18-— 


pase! af enauh 9 
‘ ant dots yay ‘ fies ME Vawvrck WHE ¥ 
tisate ‘yordaab Ot ladda bad SHonale ten Kies t 


itd eS i. 


anos seer Lee: tiiebost 


ont 


| ait 


veer 


ch 7 . ers err is: th ait», abe jabes Gil iss prt 
‘ - @2hny Spha5 920, padue bosto a3 te. mtS3 iminega = 
— 4 Sb take PBa hey i tenin ata” piety ace 1 7UG2 miro ee Ww en 
. -ar tif: & cute adage ate 2) nox hoa ailat fised ound 2 

7 . 292, 30. sh 0g00 ‘onl ntasy # vitwant: Lidar? ‘ene a wwe 


a | ney or 
’ ‘agit’ at ar as & oF. up a ton tout 


ss S es 


oa Cc i * ye : 
(28 bo an bi 80 BU RAt wohuhod eray  ..wssae 
egal bagooig osdeukb SH94, Yh bAL poole: sae 498-21 -o83 
ORS fenoiiniberzut [orsnrey a3 Wht aldan san iam 
38 gah a0L pwalmorsod v Wekmesaus sae 2200-118 <fony 3G 
’ e ‘ . as ven - = 
Igusde? att io hat od3 Boeved ese Ch bY 88 07? 
StoA Vv Iolvodol. .2.2)2 2o OLhG sepdaaz Bh! a a Teo 
* ° - * » » - F a 5 = *S P *¥ r 
,B2f 49 208 bus (OBA Be 2 AY {CBE She. ay 06 
CALE Sas iT a a Sr) Leer: et | 
CSN RaM AB BEAT howin ss 
“wd e ommiem Sres oe 0.8 391290 
AW 22 << eee ee a Tey oh lr aaa . 
aoe | E> hh ao A atis parr aay ae 
> 2 pm se teeetee Rake scree nial ache 
OS “atenuce)’ giikiovy a! 
- hee aon ae eB ccna omen sie a bese 
75 tay = 234 Bree. Bae go: 
pl = ara saree a, aoe ot ee 7 
( ¥*i% “Be ies ee AY 
Se 8 5 em I Pe TER 
Toad pret we iid 36 (ME BAIR Ss a) eeoy SHI MTA Dard ves ioweson at 4] 
on 4 of bowese oxadl SiGegjes Iq FarsdesC sha ie etteod ond it 
aids Die Ree yet Hilo £oOFs 9 28 Cee ards $Sds Oc Steers AL Fipwerns 
[nose 8h. Jaseqgdn oF Tawa Io Meetena OF Be PAI RtoSeIy Tove OF 
‘ ’ Mm. COE oa i 9 kt3 mpl ; age bee goprkedaea s 
wid ge & .29°,.S 1982 cas ry seh Ske vi 
7 J rie ss Ir 70G | dest eA A ae egy te oe 
o . 7 4 » = :. 2 fe Pate ¥ # . Co 
Jboxzelos ro). vivedsay 4h noebsctayeteyn? ne dows ,FE aati 
ss mem smitten (a laa linda hi iaaaa Seana eats We mines a site, 
: J = 
—_ oh tiie icine to biett ‘ois tes anton iS 6 OSI tee Miah. - Tit 2 
_ -nF eegead nélisbuba do bee sae ey Aelinte Vveroseo % fa Ania’ 
a eae LeeeEDSS 
7 


; n esnpitdades ~ BOR «49a. oS Ake (obud widinglion te Pry ets. oak - 
ih a Seda a Spiiene iiarde do bie sie rigs aa Tescok is meeheel aot” 2 
. ods, baie. .ehoessq dopa, 20 228 Ne wit ajai avi Eupast »haew ay snsan! 
. ° cbebivery, sat hantevet am o: Henk, 4 etihegel. waoe 9m enone io arinlte 
. el ig AMO. His ead gin bart: Regi 2 ME SS? Ragodils 7 - au 07 


-) ie ay ee 
7 See 1nery med: y. Ghiaonoue, « 


HORS Hiverh ol Diets. Wo 


hasta vt? Lo asgbp | aie 
7 ; Se i" ‘spect 30 8 


The question then arises as to what is meant by the 
broad language so commonly used to the effect that the courts 
of the District may exercise “legislative and administrative" 
ox "non-judicial" functions as well as Article Iil judicial 
functions*. Perhaps the key lies in the language of Mr. 
Justice Curtis in Murray v. Hoboken Land and Improvement 
Co., 18 How. 272. (1856) and in the words of Mr, Justice 


Brandeis an Tutun v.U.S., 270)UsS, *568 = (1926) 


Murray was a case challenging the attempt of the United 

States to recover missing funds from the former Collector 

of the Customs for the Port of New York through summary 

levy on the Collector's personal real property. An Act 

of Congress provided for the summary proceedings by audit 
and then warrant issued by the Solicitor of the Treasury. 
The Collector's successor in title by sale attacked the 
statutory summary proceedings as unconstitutional. In 


upholding the statute, Mr. Justice Curtis saids 


Tt was strongly urged by the plaintiff's counsel, 
that though the government might have the rightful power 
to provide a summary remedy for the recovery ofgeces 
public dues, aside from any exercise of the judicial 
power, yet it had not done so in this instance. That 
it had enabled the debtor to apply to the judicial power, 
and having thus brought the subject matter under its 
cognizance, it was not for the government to say that 
the subject matter was not within the judicial power. 
That if it were not in its nature a judicial controversy, 
Congress could not have conferred on the District Court 
power to determine it upona bill filed by the Collector. 
If it be such a controversy, then it is subject to the 
judicial power alone; and the fact that Congress has 
enabled the District Court to pass upon it, is con- 
clusive evidence that it is a judicial controversy. 


es ER a Cn | 


(contd) limits of the District of Columbia, and the fact 
that there is only a limited number of persons qualified 

to act practicing within the District of Columbia." Senate 
Report 1689, 75th Congress. "The statute . . . was passed 
in 1938 in recognition of the fact that the assistance of 
unbiased experts was essential to assist courts in dealing 
with insanity cases." De iarcos v. Overholser, 137 F. 2d 
69S. (DSC eclaa o43)) i 


Parenthetically, Hart & Wechsler, supra at p. 349, 
pointedly pose the question: "Ts there any satisfactory 
explanation of why a fusion of judciial and non- judicial 
functions in the same tribunal is objectionable in constitutional 
courts outside the District of Columbia but not in inferior 
constitutional courts inside it?" 
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we cannot admit the correctness of the last position. 
If we were of opinion that this subject matter cannot 
be’ the subject of a judicial controversy, and that 
consequently it cannot be made a subject of judicial 
cognizance, theconsequence would be, that the attempt 
to bring it under the jurisdiction of a court of the 
United States would be ineffectual. aie 


To av-id misconstruction upon so grave a subject, 
we think it proper to state that we do not consider 
Congress can either withdraw from judicial cognizance 
any matter which, from its nature, is the subject of a 
suit at the common law, or in equity, or admiralty: 
nor, on the other hand, can it bring under the judicial 
power, a matter which, from its nature, is not a subject 
for judicial determination, At the same time there are 
matters, involving public rights, which may be presented 
in such form that the judicial power is capable of act- 
ing on them, and which are susceptible of judicial 
determination, but which Congress may or may not bring 
within the cognizance of the courts of the United States, 
as it may deem proper. Said 


In short, the Court felt that the federal judiciary 
could not involve inself, cither voluntarily or by Act of 
Congress, in matters essentially not of a judicial character 
and not presented in a judicial posture. The Court realized 
that many matters not basically of a judicial nature may be 
presented in a judicial posture appropriate for the exercise 
of jurisdiction and therefore within the Constitutional 


authority of the federal courts. 


In Tutun, which raised the issue of the constitution- 


ellty Ore circuit Court Of appeal jJurisdiccionioL® natural— 


ae ie L 


ization proceedings, sper ing for the Court, stated: 


The function of admitting to citizenship has been 
conferred exclusively upon courts continuously since the 
foundation of our government, See Act of March 26, 

Ui SO, Chap. 3, Lestat. ats le el0S.. ihe Mederalieqistrice 
courts, among others, have performed that function 
SiUCeeL ee ACUsOL Janldat vy 29,7. Chap smc Ome leota ce 

at L. 414, The constitutionality of this exercise of 
jurisdiction has never been questioned, If the pro- 

. ceeding were not a case or controversy within the meaning 
of art. 3, 82, this delegation of power upon the courts 
would have been invalid. Hayburn's Case, 2 Dall. 409, 
LL. ed. 436: United States v. Ferreira, 13 How. 40, 
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14 Lb. ed. 42: Muskrat v. United States, 219 U.S. 346 

55 L. ed. 246, 31 Sup. Ct. Rep. 250. Whether a proceeding 
which results in a grant is a judicial one, does not 

depend upon the nature of the thing granted, but 

upon the nature of the proceeding which Congress has 

provided for securing the grant. The United States 

may create rights in intividuals against itself, and 

provide only an administrative remedy. United States v. Bab- 
PGOCK RC OUMU Soe 20.) S51) O Selec Oise Olle eso 

Sup.ct.. Rep, 4647 Cat »p. 576) 


It seems, thén, that these two further cases have dealt 

to a degree with the limit of the power of the federal jud- 
iciary over the "legislative" or "administrative" functions 
involved in such cases as Federal Radio Commission v. 
Generaleilectricico., 2815U.5...464..(1930); sO. Donoghucay,. 
United States, 289 U.S. 516 (1933): and Ex Parte Bakelite 
Corporation, 279 U.S. 438 (1929). Clearly those cases, 
and, indeed all others that have come to the attention of 
counsel are solidly consistent with the limitation that 

the matter be presented in a judicial posture and be susceptible 
to judicial determination.* The decision of this Court 


in United States ex rel. Brookfield Construction Co. v. 


S20 Re ER Ee CE RNS TE RR AS CSE ES CE Gn EI CE SOS EE RR EY SLND 


Stewart. 0.).C. alo See OUD ge 499 G atal farmed, SblOsu. oe 


os ae LS A 


Apo. D.C. 254,339 8, 209753° (1954)%8 caliledWto*the parties! 
attention by the Court, squarely limits the duties and respon- 
sibilities which can be placed by the Congress on the U.S. 


District, Count, ftom the Districtsofs cColumbial = 


ER ANCE RE RRS BE CRN ESN A EES CRE ESE ARSE ORE OT REE ER OY RSS OE RET 


8 | 
* The Administrative Procedure Act is of some interest 
in this connection, 


** The District Court's jurisdiction traceable to Congress' 
power over the District of course gives this Court a general 
plenary jurisdiction not possessed by other Federal Courts. 
Bottomlevivuweottomlicy, e262 E20) 23. Sbutethis Court 

only has exercised jurisdiction over or in conjunction 

with matters susceptible to judicial determination and 
presented in a judicial posture -- except for the Board 

of Education appointment power conferred by 31 D.C.Code 
8101. The Courts' of the District regulatory commission 
review jurisdiction is quite consistent with this principle. 
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Of some value is an inquiry into the practice in the 
other states of the Union, particularly the State of Maryland. 
Almost every state has an explicit constitutional provision, 
a constitutional decision by its highest court, or both, 
prohibiting the legislature from placing non~judicial func- 
tions such as the appointment of executive officers on the 
judiciary. * There are a few apparent exceptions that allow 
some impingement on the judiciary. ** However, Maryland, 
the predecessor sovereignty of the District of Colunbia, 
has had an explicit prohibition in its Declaration of Rights 
since 1776 and the decisions of the Maryland Court of Appeals 
interpret this prohibition to void appointive arrangements 


far less excessive than presented in the case at bar, *** 


Although his reasoning dealt with the tenure and salary 
of the judges of the courts of the District, ir. Justice 
Sutherland's language in O'Donoghue (at p. 540) seems 


equally relevant here 3 


It is important to bear constantly in mind that the 
District was made up of portions of two of the original 
states of the Union, and was not taken out of the Union 
by the cession, Prior thereto its inhabitants were 
entitled to all the rights, guaranties, and immunities 
of the Constitution, among which was the right to have 
their cases heard.and determined by federal ccurts 
created under, and vested with the judicial power con- 
ferred by, Art.III. We think it is not reasonable 

to assume that the cession stripped them of these rights, 
and that it was intended that at the very seat of the 
national government the people should be less forti- 
fied by the guaranty of an independent judiciary than 
in other parts of the Union, **** 


ee DOS TS A I I OL I EO ELL ELLA LILLE ILD, 


(This footnote and the following one are not based upon 
the depth of research desirable, due to time limitations.) 


Alaska, Ariz., Cal., Colo., Conn., Ga., Hawaii, Iowa, Mont., 
Neb., Nev., N.J., N.M., N.Y., N.C., N.D., Ohio; Oklac, Ores, 
R.I., Tenn., Tex., Utah, Vt., Va., W. Va., Wisc., Wy0O.3; 
Florida, Kan., N.H., and Pa, seem unclear. 

**eTdaho7 ind, , so ece and awash. 

“**Board of Supervisors of Election for Wicomico County v. 
Todd, 97 ld. 247, 54 A. 963, 


ze*% Supporting this conclusion is the decision of the 
U.S. Court of Appeals for the District of Columbia in 
Pang-Tsu Mow v. Republic of China, A017 ho 200195401952). 
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(contd) involving the question of the jurisdiction of the 
District Court for the District of Columbia over suits between 
aliens. The Court stated: 


(a) Defendants contend the District Court was without 
jurisdiction to give relief by preliminary injunction 
or otherwise because Article III, Section 2, Clause 1, 
of the Constitution, in its definition of the judicial 
power of the United States, does not include a suit 
between aliens. This provision relates to the scope 
of Federal judicial power in a general sense without 
special reverence to the District of Columbia. The 
considerable judicial residuum not granted to the United 
States remains with the several states and, since there 
is no state jurisdiction in the District of Columbia, 
appellant argues that a sort of judicial vacuum exists 
here with respect to actions and parties not covered by 
the power granted to the Federal judiciary under Ayticle 
Iti. But we think it clear the founders avoided this 
result by the terms of Article I, Section 8, Clause 17, of the 

onstitution, which provides that Con gress shall 
have power "To exercise exclusive L.gislation in all 
Cases whatsoever, over such District (of Columbia) ***," 
This provision is to be harmonized ‘ith Article 1a Ly 
section 2, Clause 1. National Mutual Ins. Co. of Dist. 
of Columbia v. Tidewater Transfer Co,, 1949, 337 U.S. 
DB2 GOES Ctl 2173793) Lede 5 Sommer he Harmonizing 
process leads inevitably to the conclusion that when 
parts of Maryland and Virginia became originall 
incorporated within the District of Columbia the authority 
of Congress over this ceded area, resting upon A,ticle 7, 
was sufficient to enable it to clothe the courts here 
with jurisdiction like that left behind in iaryland and 
Virginia. (underlining added) 
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POINT IV 


Conclusion 


Plaintiffs respectfully submit that a litigable issue is 


not presented within the meaning of Bailey v. Patterson, 
369 U.S. 31 (1962) in that the controversial issue is clearly 


foreclosed in favor of Plaintitis- 


Respectfully submitted, 


William M, Kunstler 


William L. Higgs, 
Of counsel 


CERTIFICATE 


I, William, M,. Kunstler hereby certify that I have 


this day served a copy of this brief on attorneys for 


Defendants, 


PeOrUa hy mie lGo. 


William M. Kunstler 
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— Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


ivil Action a 82-66 


No, 134 wa September Term, 19 65 


Julius W. Hobson, individually and on 
behalf of Jean Marie Hobson and 
Julius W. Hobson, Jr., et al., 


Plaintiffs, ou FILED 
Vv. JUN 1 1966 


Carl F. Hansen, Superintendent of Schools ROBERT M. STEARNS, CLERK 


of the District of Columbia, et al., 
Defendents, 

BAZELON, Chief Judge; This motion raises an important 
suestion concerning the administration of statutory three- 
judge District Courts convened under 28 U.S.C. §§2282 and 
2284 (1964). The complaint in this action consists of six 
counts. Count one asserts unconstitutionality as grounds 
for enjoining the enforcement of D.C. Code $31-101 (a) (1961), 
which requires the judges of the United, States District 
Court for the District of Columbia to appoint a board of 
education for the District. Counts two through six allege 
various racial and economic discriminations by scz.ool 
authorities against school children and teachers and ask 
fOr near abatemcny by anjunction, 

Circuit Judge Wright, sitting by assignment in the 
PistPict Court, requested me, as Chiel Judea eivthe Cirenat, 
LO convene 2 three-judge District. Court pursvans. to 25) UssrG: 
§2284 to hear the constitutional challenge, ts 2.0, Code 
see After examining the complaint and other records 
in the €ase, 1 @xercised my authority under $2254 10 deten~ 

Lp 
mine whether substantial constitutional issues were raised. Y 
Lt. Hopson v, Hansen, 252 F.Supp. 4 ().D,C, 1966). 
2. (Gia, {ee WAaLer ae Co. ve City of med nes 


304 Ui. ae 1938 Miller Sn thye eee. ots 927 
(£,D.Pa,. ioeet: motion 50x oes eve’ tO | file petition for! writ 


of mandamus denied sub. nom., wiilier v, Dares, 352 U.S. o05 
(1965); Red Lion eee ane Co, Vv. Pec, © racmiad ee 14 te 
No. 129, D.C Cir, Dec. 2, 1965, HOLLOn. con ud Bet oa ee 
petition for writ of mandamus denied SUL ie y SOO Laan 
BroadeastongsClovevs Pageton,.-. U.S. (Mise. No. 1346, 


May si ; 1966) . 


hy 
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I then convened a three~judge court on March 29, 1966, to 
which I referred only count one of the complaint. My 
stated purpose was to leave counts two through six before 
Judge Wright in his capacity as a single-judge District 
Court. 

In the present motion, the defendantsrequest me to 
expand my order convening the three-judge court to include 
the issues raised and relief requested in counts ere 
through six, They contend, citing eee ee that "a 
three-judge court, once impanelled under 28 U.S.C. §2284, 
has complete jurisdiction over the entire case and neither 
a single-judge court nor the chief judge Of thevcircuit 
has the power to divest the three-judge court of its 
sieipene Henne In the context of this case, I disagree. 

The cases upon which defendants rely are based on 
concepts of pendent jurisdiction. They hold that where 
a statute is sought to be enjoined on federal constitutional 
grounds, as well as on either state law or federal statutory 
grounds, the three-judge court has authority to hear all 
the legal theories advanced against the validity of the 
statutes The rationale of these cases is two-fold: first, 
that non-constitutional grounds should be available to the 
three-judge court so that it may, if possible, avoid con- 


stitutional decision; and second, that since the different 


legal theories all rest upon a Single complex of dacts, 


Florida Lime _ Sc AVOC AG? je Inc. v. Jacobsen, 362 
a eer gE ‘ SOIL so ee 4 
(1924); Louisvilte & N, c 75, 6.0208: (1913); 
ee Banoo ve pana, 0 F. 3d 53D. (3. DUuNeY. 928); 


enen’s Ins. Co, v. Conway, 2/75 U.S. 


r nom. ; Fir 
530 (1929). 


4,. Since Judge Wright requested a three-judge court only 
for count one (Hobson v. Hansen, supra note 1), the question 
arises whether the Chiei Judge's authority, ministerial or 
discretionary, may be extended to counts two through six. 
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judicial efficiency will be best served if all the 

challenges to the statute are heard at one time by one 
3/ 

Lrinunal, 

The present case is in sharp contrast. Here count 
one is in no way related to counts two through six, except 
for the identity of certain defendants, The statute under 
attack in count one is not challenged or even adverted to 
in the remainder of the complaint. A decision on the 
constitutionality of the statute cannot, therefore, be 
avoided by a decision on the claims in counts two through 
six, nor can a consideration of the issues raised in 
-sose counts contribute in any way to resolution 2 the 
constitutional question Preoentes in count one, if 
nddition, there is no identity between the factual issues 
cuderlying count one and those of the rest of the complaint. 
Csunt one and counts two through six thus present wholly 
separate and independent claims, albeit against the same 


6/ 


-efendants. As such, the rationale of pendent jurisdiction 
oe 


nd the cases relying on that doctrine are inapposite here. 


Go See, €.0,, cases Cle ai a on Cc < Cua acy 
Do. wee, €.8., Cases eicved in note 3 supra; Steriing vy. 


Constantin, ny Cee aero 1S, Sa 24 (L932 )e Kuxland, The Rowero 
Case and Some Problems of Federal | Jurisdiction, 73 Harv. ids 


S17, &30-45 (1960). 


6. TALS Ee Nes of claims, of course, has been sanctioned 
since 1938 by Rule De Geiget ec. tee Lvs P. Since most of the 
cases on which defendants rely were cecided prior to 1938, 
-he situation presented here was not..nnd, coud not bave 
been, contemplated by tac Supreme Court. For fiis; 7eaeorn, 


the broad language of these opinions, which might be read 
to support defendants’ arguments, must be qualified by 
reference to the facts of those cases~—~an attack upon a 
single statute based upon one underlying factual matrix, 
fully briefed and 
D submitted 14 
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7. Count one of the complaint has been au 
argued to the three-judge court and has b 
$t for well over a month. Thc Aertencants 
to certizsy counts two through six to the threc-!udge panel 

Si ows that they were not haapered im any way during. tue 
earing on count one by the absence ef joinder and furtuer 
(continued on page 4) 
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Moreover, defendants’ argument that, because count 
one of the complaint requires a three-judge District Court, 
counts two through six must pe submitted to that statutory 
court misconceives the function of the three-judge court, 
"rhe three judge procedure is an extraordinary one, imposing 
a heavy burden on federal courts, ‘vith attendant delay and 
xpense. That procedure, designed for a specific class 
of cases, sharply defined, should not be lightly extended." 
Oklahoma Gas & Elec. Co. Vv. Oklahoma Packing Co., 292 U.S. 
386, 391 (1934). To allow joinder of claims unrelated to 
the legislation under attack would severely undermine the 
sharply Limitea purpose for three-judge courts, at heavy 
cost to judicial administration both in the lower federal 
courts and in the Supreme Court. 

I therefore conclude. that since only count one or. tne 
instant complaint challenges an Act of Congress on constitu- 

3/ 

tional grounds, and since the remainder of the complaint 
raises wholly separable and unrelated claims based on 


Pc ee cote 
by tne 


c) 


different facts and challenging diticrent Bots 


7 Gemonstrates that Souat one and counts two to six are 
wholly unrelated. rHat the wotsow to jo. +4He counts cones 
so laterinethe proceeding -g¢ and that tis Gelay 6 unexp Lained 
may suggest that the mot ton ums inrerposed for purposes af 
delaying trial on the mer. us “of counts two though six. 
Since counts two throuys ee Shere, FRC ee. discrimination 
resulting in pri eparaers eu eRe to Sereo. chalaren, tine 2S 
of the essence for tri > SReee, Desens 

Defendants make cic afe@icional wg > tnae pt Dies 
Coae ee is CCCLArGe. UNncoOns ts: -- ort by the threes 
judge court, the social discrininatiors alleged in counts 
two to on may not ve continued Dy vac Mo ms SuCcCessolie. 
This possibility, wovever, i¢ totally unrelcced, to the 
Hee Res Pee at Sal-1Olia). soreover, tre tinting of 


and necessity for 2 tyial of counts two To 24% are matters 
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which should be addresv»ea to godeoe wright. Cf DUyprie see 
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© of course, the tnrece- =jucge District Court has surisdic= 


i 
tion to aecide all questions, jocul or federal, which may be 
(continued on page 9 
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defendants, the three-judge court lacks authority to hear 
9/ 
the latter claims. Further, because the latter claims 


are patently peyond the stavuvory jurisdiction of the 
three-judge court and because prompt trial of those issues 
js essential, see note 7 sietrn, 1t 1S not only unnecessary 
put also unwise to subinic trcee issues to tic ~Aree-judge 
eourt, As Chiez ducge of the Circuit, I have the authority 
nd duty under §245% 20 refuse certification of these claims 
which cannot conceivably involve substantial constitutional 
attacks upon an act of Congress and which are wholly 
extraneous to the issue properly before the three-judge 


Oy 
court under count one. 


The motion is denied. ee 
By 


Jated: May 31, 1966 


3, considered in determining ihe constitutsonality of tas 
statute and the need for an baju ten. Liver Wicce NORCoGu— 
stitutional grounds of attack on the stature are also alleged, 
a three-judge court is required to decide tanose iSsues as 

WOLLy Lee. 2 Lorida Lime & Avocado Grow? fac 7. dacoDeee, 
supra, note 3. 
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gourt’" s jurisdiction Gre ile we made exclusively by the Chieti Juale 
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UNITED STATES DISTRICT COURT 
2b -’ FOR THE DISTRICT OF COLUMBIA 


JULIUS W, HOBSON, et al 
. CIVIL ACTION NO, 82-66 
Ve Causes of Action 2+6 
(Single- judge Court) 
CARL F, HANSEN, et al 
MOTION FOR RESTRAINING ORDER AND INJUNCTIVE RELIEF 
Plaintiffs hereby show the Court the following: 
1, On May 18, 1966, Defendant School Board and Defendant members thereof, 
upon the recommendation of Defendant Hansen, approved by formal vote a 
Study of the public school system of the District of Columbia to be con- 
ducted by Teachers College, Columbia University at an estimated cost of 
$250,000.00, | 
2, The matters involved in the proposed study are essentially the same 
issues involved in this action, 
3. The study is scheduled to take approximately 18 months before issuance 
of a final report, 
4, Plaintiffs are informed and believe that Professor A. Harry Passow, 
the director of the study, has stated that its purpose is to preempt and 
frustrate this action, Plaintiffs are informed and be}ieve that such is 
the intention of the above-named Defendants, 
5. The expenditure of such funds is designed to defend the present 
unconstitutional school system (as alleged in the Complaint and now before 
this single- judge Court for hearing and determination), and such expendi- 
ture therefore deprives Plaintiffs, their classes and their children of 
due process of law in violation of the Fifth Amendment to the Constitution, 
This study and the expenditure therefor will seriously impair the effective- 
ness of any future action that this Court might take. 
6. The constitutional validity of the appointment of Defendant members of 
the School Board to their offices is now pending for decision before this 
Court as a three-judge Court, Unless enjoined, the aforesaid study will 
bind any future school board and impair the effectiveness of any judgment 
that might be issued by the three-judge Court, 
74 The action of the above Defendants is in derogation of the valid order 


of this Court that required Defendants to participate in the selection and 
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financing of an expert to advise the Court as to Causes of Action 2 through 
6 of the Complaint now before this Court in that a study of the identical 
issues in the Complaint has been contracted for with public funds to extend 
faz beyond the projected time for the trial of this action and at a very 
large cost while Defendants have refused to participate in any way in the 
selection and financing of an expert to advise this Court in the pending 
action, Parenthetically, Defendants stated in oral argument, inter alia, 
that they lacked the funds necessary with which to finance the study 
ordered by the Court, 

8. Plaintiffs have collected $1,000 to date for the payment of an expert 
to advise the Court and hereby offer this sum, as well as the future sums 
that are expected to come in for such purpose, 

9. No previous application for the relief requested herein has been made 


to this or any other Court, 


WHEREFORE, Plaintiffs request the Court to issue an order: 

A. Declaring the study agreement invalid and enjoining the 
Defendants from taking any action, including the expen- 
diture of public funds, under such agreement; or, in the 
alternative, 

B. Enjoining the enforcement of such agreement until both 
Cause of Action No, 1, now before the three-judge Court, 
and Causes of Action 2 through 6, now before this Court, 
have been determined; and 

C. Requiring Defendants to pay for the retaining of an 


expert or experts to advise this Court. 


William M, Kunstler, 
Attorney for Plaintiffs 


May 24, 1966 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIUS W. HOBSON, et al, 
7 Plaintiffs, 
Ha, T a : Civil Action No. 82-66 


CARL F. HANSEN, Superintendent 
of Schools of the District of Columbia, et al, 


Defendants. 


' OPPOSITION TO PLAINTIFFS' MOTION FOR 
~ RESTRAINING ORDER AND IN JUNCTIVE 
PU eae he ee ee 


The defendants, except the defendant judges, oppose 
plaintiffs’ motion for a restraining order and injunctive relief filed 
| herein on May 24, 1966. These defendants incorporate by reference 
and make a part hereof the affidavit of Dr. Carl F. Hansen which is 
attached hereto. The motion should be denied for the following Pateneel 
di The motion contains allegations of fact which are 
unverified, not having been sworn to by any of the parties plaintiff, 
The motion is not supported by a memorandum of points and authorities 
as required by the rules of this Court. | 
a. The affidavit of Dr. Carl F. Hansen sets forth a 
denial under oath of the unverified factual allegations set.forth and 


relied upon by plaintiffs in their motion and demonstrates that the 


school study in question was under development before this suit was 


a 


filed. 


NY 3s Wie cad is an efiort on the part of plaintiffs to 
circumserive the Te tion of the three-judge court and was filed at 
time when 4 th e-judge court had for consideration the jurisdictional 
! motions filed by thase defendants. The motion, if considered at all, 
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must be considered by the three-judge court. 
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4, As set forth in substantial detail by counsel for 


_these defendants in their memorandum of February 23, 1966, counsel 


knows of no law which would require these defendants to contribute 
to the cost of a court expert, or which would permit a court to provide 


such an expert. 


0. The proposed study by the Columbia Teachers 


College staff and the authorization therefor by the District of Columbia 


school administration is a valid exercise of an administrative function, 


the nature of which, cannot lawfully be enjoined by court action. 


6. These defendants do not have funds available for 


the payment of a court expert even if such expert were permitted as a 


| 
| 
matter of law. The funds being utilized for the proposed Columbia ; 


Teachers College study of the District of Columbia school system are 
federal funds granted to the District of Columbia to be used “solely for 


educational purposes" or to"assist those agencies in the establishment 


and improvement of programs to identify and meet the educational 


needs" of the District of Columbia. See Conference Report No. 1916 


? 


"Statement of Managers on the Part of the House" to the National 


Defense Education Act Amendments, 1964, and Section £31, Title V, 


Elementary and Secondard Education Act of 1965. Neither this court 


which federal funds shall be expended. Larson v. Domestic and 


Foreign Corp., 337 U.S. 682; Malone v. Bowdoin, 369 U.S. 643. 


| 
| 
i 
| 
nor these defendants have the authority to dictate as to the manner in | 
| 
| 
| 
| 
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Wherefore, these defendants respectfully request that the 


three-judge court deny plaintiffs’ motion. 
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.AS sist t gee oration Counsel, D.C. 
O06 Ao ae ia XA: 
\_KOBERT R. REDMON 

nassistant Bote eet eos C. 
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MATTHEW J. MULLANEY/. JH 

Assistant Corporation Couxsel: D. ae 

Attorneys for all defendants except 
the Judges of the United States 
District Court for the District of 
Columbia. 

District. Building 

Washington, D.C., 20004 


CERTIFICATE OF SERVICE 
I hereby certify that copy of Opposition to Plaintiffs' 


Motion for Restraining Order and Injunctive Relief was mailed, postag 


prepaid, to William M. Kunstler, Esq., Kunstler, Kunstler & Kinoy, } 


Attorneys for Plaintiffs, 12 Tenth Street, N. E., Washington, D.C., 
and to Joseph M. Hannon, Esq., Assistant United States Attorney, 
Attorney for the Judges of the United StatesDistrict Coyrt for the 
District of Columbia, United States Court House, Washington, D.C., 


this 2774 day of May, 1966. 
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Attorney for all defendants except 
the Judges of the United States 

District Court for the District of 
Columbia. 
District Building 


Washington, D.C., 20004 
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IN eit UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA’ 


JULIUS W. HOBSON, et al, 
Plaintiff, : 
Vv. ': 


CARL F. HANSEN, Superintendent of : Civil Action No. 82-66 
Schools of the District of Columbia, et al, 


Defendants. 


AFFIDAVIT OF DR. CARL F. HANSEN 


Loom, a ett 
e pers he 
Crakledt Bow | 


I, Carl F. Hansen, being first duly sworn, on oath, depose and 


I am Superintendent of Schools of the District of Columbia ana 
have held that position since 1958. I am familiar with the circum- 
stances that resulted in the epproval by the Board of Education that 


the Columbia Teachers College make a study of the public school 


ae Pye ¥. 
bt PINS bese , 
Sette tM 


system of the District of Columbia. I have alsa read and em familiar 
with the allegations contained in Plaintiffs' "Motion for Restraining 
Order and Injunctive Relief" filed herein on May 24, 1966. | 
Upon information and belief, and upon personal knowledge, I 
state that on May 25, 1966, both I and Dr. Joseph Carroll, rere 
Superintendent, Department of General Research, Budget, and Legisla- 
tion for the Public Schools of the District of Columbia, talked to 
Dr. Passow, in separate telephone conversations, concerning the in- 
stant motion and allegation numbered four contained therein, which 
was read in its entirety to Dr. Passow by Dr. Carroll. In each 
conversation Dr. Passow catagorically denied having made any statement 


‘such as is alleged in paragraph four, or that could be so construed. 


oho ks 


The study to be undertaken by Columbia Teachers College was 
sought as an aid to the school administration in developing an 
exemplary school system. Such a study had not been undertaken in the 
District of Columbia since 1948, when the Strayer Study was performed. 
The scope of the study is as broad as the school system and will 
Bastetasl all facets of public school education within the District 


of Columbia. 
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1 Ba ‘ ' a: 
ue The inception of this aor. Deman on August 19, 1965. On that : 
| 7 Ss date » following a diologue with representatives or the "Committee of ; 
PRE (100 Ministers", I agreed to recommend to the Board of Education that 
. ue it authorize me to undertake arrangements with an outside agency for 
; re | an objective review of the track System. At the same time, with the * 
Me concurrence of the "Committee of 100 Ministers", I proposed to appoint ; 
b | 3 a Citizens" Advisory Council to the Superintendent of Schools, that > 
Ee : would consult with me in matters of District public education and 
pe ; j particularly with respect to the proposed study. After consultation 4 
Pie | with leading citizens, the members of the Advisory Council were : 
a selected. (Exhibit A) | ‘ 
a The Board of Education considered and approved the track. study A 
: recommendation on September 22, 1965. The first formal meeting | 4 
iy between me and the Citizens' Advisory Council was held on October 12, 1 
1965. At these and subsequent meetings, we discussed the track study, 4 
a possible outside groups to perform the study, and other important ' 
e aspects of school abide and organization. 3 
a On Jamary 10, 1966, Sterling Tucker, Chairman of the Citizens! | 
id f Advisory Council, and I met with Dr. Passow to discuss the proposed 4 
a study of the track system. We discussed the work of the Advisory — 3 
‘$i cine and presented general information about the District of { 
Boy: Columbia public schools, primarily for orientation purposes. After 4 
ae considerable discussion it became apparent to Dr. Passow, and he so t 
recommended, that the goals of the school administration and the 4 
: Advisory Council could not be achieved by a study of the track system 2 
| alone. He recommended a comprehensive study of the entire public : 
| school system of the District of Columbia. q 
| Dr. Passow, after exploratory conversations with his staff at 4 
( the Teachers College » Columbia University, confirmed his recommenda- : 
Hi 4 
tion of January 10, 1966, in a letter to me dated February 7, 1966, ‘ 
| | | : 
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and said that Teachers College would be able to undertake a compre- 
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hensive study. Copies of his proposal and a proposal from the 
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| University of Michigan were circulated to all members of the Advisory 
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Council on February 11, 1966. 


On February 28, 1966, the Advisory Council formally voted to 
recommend the selection of Columbia University to do the comprehensive 
study. 

On March 16, 1966, I requested and received preliminary approval 
from the Board of Education for the proposed comprehensive study of 


the school system by Columbia University, with the understanding that 


details concerning the specific proposals and costs would be pre- 
sented at a later Board Meeting. 
On March 31, 1966, Dr. Passow met in open session with the Board 


of Education to consider the details of the study preliminary to the 


preparation of a formal proposal. va A 
A detailed, formal proposal was submitted by Columbia Teachers ” 
College on May 9, 1966, and was forwarded by me to the Board of 
Education on May 12, 1966. Under that proposal, Columbia Teachers 
College agreed to undertake the study at a cost of $240,348. On May 
18, 1966, the Board of Education approved the study and the plan of 
financing, which comprised the use of $216,500 of Federal Impact Aid 


funds and $25,000 from funds available under Title V, Elementary and 
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Secondary Education Act of 1965. 
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£ i | CARL F, HANSEN 
a : fs Superintendent of Schools 
1 for the District of Columbia 


Subseribed and sworn to before me this oa, / day of 


May, 1966. 
Ce are, 
NOTARY (iin Dasceae 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROBERT M. STEARN © 


Julius W. Hobson, et al., . 


Plaintiffs, 
Ve | : Civil Action No. 82-66 


. Carl F. Hansen, Superintendent 
of Schools of the District of Columbia, et al., 


Defendants. 


ORDER 

Upon consideration of the motion of all defendants, 

except the defendant judges, addressed to the three judge 
court to assume jurisdiction over the entire case and to 

| stay further action pending disposition by the court of | 
the constitutional questions raised in the complaint, the 
opposition thereto, and the oral arguments of counsel, and 

It appearing that the order of the Chief Judge 
of the Circuit of March 29, 1966, designated the three 
judges therein named as members of the court to hear and 
determine only the first cause of action in the complaint, 
it is 


— 


ORDERED that the motion is denied. 


Dated: May 31, 1966 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


KR RR RRR KR KR RRR RHR EE RR 


JULIUS W. HOBSON, individually and on ve 
behalf of JEAN MARIE HOBSON and JULIUS ¥ 
W. HOBSON, JR., et ali, * 
* 
Plaintiffs * 
x 

| * CIVIL ACTION NO. 82-66 
at a * 


CL.RL F, HANSEN, Superintendent of Schools * 
of thé District of Columbia, et al., * 


Defendants ? 
kk kee RRR KEKE KEKE EEE KEKE KES 


MOTION FOR SUMMARY JUDGEMENT 


Pursuant to Rule 56 of the Federal Rules of Civil Procedure Plain- 
tiffs hereby move for summary judgement on the first cause of action in 
their complaint, since there is no triable issue as to any material fact 
and Plaintiffs are entitled to a judgement as a matter of law. 

Kunstler, Kunstler and Kinoy 
511 Fifth Ave. 


New York, N.Y. 
Attorneys for Plaintiffs 


William M. Kunstler 
l2 10th’ St. NL. 
Washington, D. C. 
Willian L. Higgs 
Of counsel 
CERTIFICATE 
I hereby certify that I have personally this day served a copy of this 


motion upon each of tne attorneys for the Defendants in this case. 


Feoruary oy kOe 


William M. Kunstler 


, 
f 
‘ 


. : 
eS _ 
oo 
S 
4 SS 
ee x 
3 ah 
psy 
— wee 
as 
i, 


H 
pee, F 
Pe 
ss Y ry 
a 
; . 
‘ : 


NOTICE OF MOTION 


To: Corporation Counsel 
District of Columbia 
Washington, D. C. 

U. S. District Attorney 
U. S. Court House 


Wasnington, D. C. 


Attorneys for Defendants 


Please take notice, that the undersigned will bring the above motion 
on for hearing before ti.is Court at Room » United States Court 
House, Washington, D. C. on the day of neLIGG I at 
o'clock in the forenoon of that day or as soon thereafter as counsei can 


be heard. 


Signed: 
Attorney for Plaintiffs 
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UNITED STATES*DISTRICT GOURT 
FOR THE DISTRICT CF CCLUMBIA 


Ed ested ss tnd ens bs Es Ih Ee ES Eas ES G6 TG Be po ce ee pa ee 


JULIUS W. HCBSCN, individually and on 
behalf of JEAN MARIE HCBSCN and JULIUS * 
W. HOBSON wba eereaiy 


Plaintiffs * 
* CIVIL ACTICN 
* NC. 82-66 
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CARL F. HANSEN, Supevintendent of Schools 
of the District of Columbia, et al., 


s 
~~ 


Defendants 
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SUPPLEMENTAL BRIEF SUBMITTED ON BEHALF CF PLAINTIFFS 


WILLIAM M, KUNSTLER 
12 Tenth Street, N. E. 
Washington, D. C. 


Arthur Kinoy 
511 Fifth Avenue 
New York, New York 


Cf Counsel: 

William L. Higgs 

12 10th Street, N. &. 
Washington, D. C. 
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I. PRELIMINARY STATEMENT 


This Supplemental Brief is filed to supplement the peints and 
authorities set forth in Plaintiffs' Brief of February 11, 1966. 

On March 25, 1966 the Honorable J. Skelly Wright handed down 
an opinion in this ease, referring the case to the Chief Judge of 
this Circuit, certifying to the necessity for the comvening of a 
statutory three-judge District Court, On March 29, 1966 the 
Honorable David L. Bazelon, Chief Judge of the U. S. Court of 
Appeals for this Circuit, appointed this three-judge District Court 
to hear the issue raised by Plaintiffs as to the constitutionality 
of Sec. 31-101 of the D. C. Code and remanded the remaining causes 
of action to the single-judge District Court. 

The three-judge District Court set argument for Monday, 

April 18, 1966, at 10 A. M. 

The issue is framed procedurally in terms of Plaintiffs’ 
Motion for Summary Judgment and the Defendants’ Motion to Dismiss, 
both of which have been referred to this three-judge District Court. 
The issue presented is whether Sec, 31-101 of the D. C. Code, the 
statute directing the Judges of the U. S. District Court for the 
District c£ Columbia to select the District's Board of Education, 
is constitutional, as against Plaintiffs‘ attacks that (1) the 
statute is in clear violation of Article TI, Section 2, Clause 2, 
of the Constitution, (2) the statute violates the Constitutional 
doctrine of Separation of Powers, and (3) the statute violates the 
fundamental of principles of Due Process. 

Plaintiffs' original Brief contains the principal points and 
reac iee on the first two points. This Supplemental Brief sets 
forth a somewhat fuller argument as to Point III. The final point 


in this Supplemental Brief deals with the question of remedy in the 
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event that this Court should find Sec. 31-101 of the D, C, Code 


to be in violation of the Constitution, 


This 


Answer of 


II. SUPPLEMENTAL POINTS AND AUTHORITIES 


The Defendant Board of Education consists exclusively 
of non-judicial offices with solely executive 
responsibility, wholly unrelated to the functions and 


responsibilities of the United States District Court 
for the District of Columbia 


point is admitted by Defendants. (Par. 7, p. 5 of 


Defendants other than the Federal District Judges). 


Section 31-101 of the D. C. Code is unconstitutional 
in that it requires the Federal District Court for the 


District of Columbia to appoint members of a board with 
broad executive functions whose acts with respect to the 
constitutional rights of citizens come substantially 


and broadly within that Court's judicial powers under 
the Constitution. 


Mr. Justice Cooley states: 


...(A) legislative act which should undertake to make 


a judge the arbiter in his own controversies would be void, 
because, though in form a provision for the exercise of 
judicial power, in substance it would be the creation of an 
arbitrary and irresponsible authority, neither legislative, 
executive, nor judicial, and wholly unknown to constitutional 
government. (Cooley, Constitutional Limitations, 8th ed., 

De s50e) 


The case of Tumey v. Ohio, 273 U. S. 510 (1926), considered 


the question as to the reach of the Due Process Clause of the 


Fourteenth Amendment as applied to a factual situation in which 


the Mayor 


of a small Ohio town, and the town itself, were given 


by statute a percentage of the finances recovered in all cases 


of conviction in the Mayor's police court. Mr. Chief Justice Taft, 
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in holding the statute unconstitutional and in violation of the 
Fourteenth Amendment's Due Process Clause, stated (at p. 534): 


A situation in which an official per force 
occupies two practically and seriously inconsistent 
positions, one partisan and the other judicial, 
necessarily involves a lack of due process of law 
in the trial of defendants charged with crimes before 
hina: 
In delivering the opinion of the Court in In re Murchison, 349 U.S. 


133 (1955), Mr. Justice Black considered the Michigan 

* State's attorney put forth the argument to the Court that a 
state legislature has complete sweep in establishing its court 
system. The Chief Justice answered this argument (at pp.534, 
Scie 


Counsel for the State argue that it has been decided by 
this Court that the leqislature of a State may provide 
such system of courts as it chooses’ that there is nothing 
in the Fourteenth Amendment that requires a jury trial for 
any offender; that it may give such territorial jurisdiction 
to its courts as it sees fit; and therefore that there is 
nothing sinister or constitutionally invalid in giving to 
a village mayor the jurisdiction of a justice of peace to 
try misdemeanors committed anywhere in the county,even 
though the mayor presides over a village of 1,100 people 
and exercises jurisdiction over offenses committed ina 


county of 500,000. This is true and is established by the 
decisions#otethissCourtesinseMissouril ivialewisse LOdVUsSEN 22. 30: 
Hn re Claasen, 140 U.S. 200.. See also Carey v. State, 


TD ORT OsS tare wl 2 1: It is also correctly pointed out that 
it is compltely within the power of the leqislature to 
dispose of the fines collected in criminal cases as it will, 
and it may therefore divide the fines as it does here, 
one-half to the State and one-half to the village hy whose 
mayor they are imposed and collected. It is further said 
with truth that the legislature of a State may, and often 
ought to, stimulate prosecutions for crime by offering 

to those who shall initiate and carry on such prosecutions 
rewards for thus acting in the interest of the State and 
the people. The legislature may offer rewards or a 
percentage of the recovery to informers. United States 
ve. Murphy & Morgan, 16 Pet, 203. It may authorize the 
employment of detectives. But these principles do not at 
all effect the question of whether the State by the opera- 
tion of the statutes we have considered has not vested 

the judicial power in one who by reason of his interest 
both as an individual and as chief executive of the 
village, is disqualified to exercise it in the trial 

of the defendant. 


See also, in particular, Texas Electric Service Co. v. 
Coty sees Cowen 10.3.1 ae 


An instructive case following Tumey is Ex parte Faer, 
20° Fas2deoL2 : 


nes 


La. 


i 


statute which authorized the Michigan judges to act as "one-man 
grand juries." The Michigan judge first sat as a one-man grand 
jury to hear evidence to bring the prosecution, and then, having 
done so, proceeded to try the case. 

The Supreme Court held the statute in violation of the Due 
Process clause of the Fourteenth Amendment. Justice Black wrote 
(at® pps l55 toe): 


The question now before us is whether a contempt 
proceeding conducted in accordance with these standards 
complies with the due process requirement of an impartial 
tribunal where the same judge presiding at the contempt 
hearing had also served as the 'one-man grand jury' out 
of which the contempt charges arose.... 


A fair trial in a fair tribunal is a basic require- 
ment of due process. Fairness of course requires an 
absence of actual bias in the trial of cases. But our 
system of law has always endeavored to prevent even the 
probability of unfairness. To this end no man can be a 
judge in his own case and no man is permitted to try 
cases where he has an interest in the outcome. That 
interest cannot be defined with precision. Circumstances 
and relationships must be considered. This Court has 
said, however, that "every procedure which would offer a 
possible temptation to the average man as judge...not to 
hold the balance nice, clear and true between the State 
and the accused, denies the latter due process of law." 
Tumey v. Ohio....Such a stringent rule may sometimes bar 
trial by judges who have no actual bias and who would do 
their very best to weigh the scales of justice equally 
between the contending parties. But to perform its high 
function in the best way, ‘justice must satisfy the 
appearance of justice.' Offutt v. United States, 348 
Ue 'Se oltis 094m. ted LL 275s CURL. 


In speaking of the relationship of the Fourteenth Amendment's 
limitations on State action as compared to that of the Fifth 
Amendment on Federal action, Mr. Chief Justice Warren, referring 
to educational segregation in the District of Columbia, pointed 
out in Bolling v. Sharpe, 347 U. S. 497 (1954) (at p. 500): 

In view of our decision that the Constitution prohibits 
the states from maintaining racially segregated public 


schools, it would be unthinkable that the same constitution 
would impose a lesser duty on the Federal government. 
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C. The constitutional Coctrine of senaration of nowers , 
as well as the related constitutional srincinle that 
“non-jucicial functions may not he imposec upon the 
Juciciary, are clearlv violated by Sec. 31-10l of 
the pic Codes 


Ti tereeve CCALrOLIO, 30 i. Stipp, (Feb. "os, 1939), the Court 
had before it the question of constitutionality of a statute 
of Conoress* placing upon the Tederal District Courts the duty 
of certifying to the Secretary of Labor as to the advisability 
of denortation of certain nersons. In a jucicial rroceeding 
filed in the Pistrict Court bv Carrollo, the rrosnective denortee, 
the Federal District Court held that the statutory provision 
was clearly in violation of the separation of nowers coctrine 
in that it nlaced unon the Court a non-judicial function of an 


executive nature calling for political judqment. 


The case of United Public “orkers of America (CIO) v. 
Mitchell, 330 U.S. 75, a case on direct appeal from a three 
judge District Court, sitting in this Court's jurisdiction, dealt 


with the constitutionality of a provision of the Hatch Act. 


*The statute, as set forth by the court follows (at p. 5): 


Section 155 of Title 8, U.S.C.A. provides as follows: 
Sec. 155 Deportation within certain times of aliens 
entering or found in the United States in violation 
Of@iaw. .o). 


The provision of this section respecting the denorta- 
tion of aliens convicted of a crime involvina moral 
turpitude shall not anply to one who has heen pardoned, 
nor shall such deportation be made or directed if the court 
or judge,thereof, sentencing such alien for such crime, 
shall, at the time of imposing judgment or passing 
sentence or within thirty days thereafter, due notice 
having first been given to representatives of the State, 
make a recommendation to the Secretary of Labor that 
such alien shall not be deported in pursuance of this 
subchapter*** 
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In considering the question of the rightness of the claims of 
several Orache Viaintirts, the Court=stated (at p. 90) - 


The Constitution allots the nation's judicial power to 
the federal courts. Unless these courts resvect the 
limits of that unique authority, they intrude upon 
powers vested in the legislative or executive branches. 
Judicial adherence to the doctrine of the separation of 
powers preserves the courts for the decision of issues, 
between litigants, capahle of effective déterrmination. 


ins). C.CieVs Brimson, 154° U.S. 447 1894, the Supreme Court 
upheld Sec. 12 of the Interstate Commerce Act, which authorized 
the Interstate Commerce Commission to seek judicial enforcement 
of its supoena duces tecum, as against an attach on the grounds 
that the statute assigned non-judicial functions to the Federal 
Courts in violation of the separation of powers doctrine, and 
was hence unconstitutional. The Supreme Caurt, after reviewing 
its cases considering the question of non-judicial functions 
and separation of powers, stated (at n. 488): 


The views we have expressed in the present case are not 
inconsistent with anythina said or decided in those cases. 
They do not, in any manner, infringe upon the statutory 
doctrine that Congress (excluding the special cases 
provided for in the Cosntitution, as, for instance, in 
section two of article two of that instrument)* may 

not impose upon the courts of the United States any 
duties not strictly judicial.** 


*This example used by the Court probably is in reference to the 
appointment power provision at issue in this case. a S 
interesting that the Opinion is by the former Mr. Justice Harlan 
and, as the present Justice Harlan's comment in footnote 54 of 
the Zdanok case (370 U.S. 530) the meaning is not very clear 

and obiter. 


** Mr eJUSLICe varlan,, for, the Court, continues, (at p., 485)¢ 


The duties assigned to the Circuit Courts of the United 
States by the twelfth section of the Interstate Commerce 
Act are judicial in their nature. The inquiry whether 

a witness before the Commission is bound to answer a 
particular question propounded to him, or to produce 
books, papers, etc., in his possession and called for by 
that body, is one that cannot be committed for final 
determination. Such a body could not, under our system 
of government, anc consistently with due nrocess of law, 
be invested with authority to compel obecience to its 
orders by a judgment of fine or imprisonment. . . (p.487). 
One of the functions of a court is to compel a party to 
perform a duty which the law requires at his hands. Tf 
it be adjudged that the defendents are, in law, ohliged to 
do what they have refused to do, that determination will 
not be merely ancillary and advisory, but, in the words of 
Sanborn's case, will be a 'final and indisnutable basis 

of action', as between the Commission and the defendants, 
anc will furnish a prececent in all similar cases. 1s 
will be as much a judament that may he carried into effect 
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It is not altogether irrelevant to note that the Congress 
that enacted the statute vaided in Muskrat* was the same 
59th Congress that passed the 1906 statute that is at issue in 
this case. 

In two Supreme Court cases, Prentis v. Atlantic Coastline 
Company, 211 U.S. 210, and Dreyer v. Illinois, 187 U.S. 71, 
there is found exceedingly broad lanquage concerning the power 
of the State to inter-mix the executive, leqislative, and 
JudiCLaIe functions. It should be pointed out that in Prentis 
the issue was whether or not the rate orders of the Virginia 
Railroad Commission were such as to protect the orders from 
being enjoined by the Federal Anti-State Court Injunctions Act; 
the Court held that such proceedings were not “judicial" for the 
purposes of that Act. In Dreyer the Supreme Court held that 
the Illinois statute vestina in the Illinois State Parole Roard 
certain pardon and parole powers normally belonging to the 
chief executive did not violate the Fourteenth Amendment. 

The facts in these cases seem to contrast quite strongly 


with those in Tumey, Murchison, and the case at har.** 
sumey, Purcniso! 


by judicial process as one for money, or for the recovery of 
property, or a judgment in mandamus commanding the performance 
of an act or duty which the law requires to he performed, or 

a judgment prohibiting the doing of something the law will not 
sanction. It is none the less the judgment of a judicial 
tribunal dealing with questions judicial in their nature, and 
presented in the customary forms of judicial proceedings, 
because its effect may be to aid an administrative or executive 
body in the performance of duties legally imposed on it by the 
Congress in executive of a power granted by the Constit ution. 


*Muskrat v. United States, 219 U.S. 346 (1911) 


**Though perhaps the point has already been indirectly made in 
the Plaintiff's Brief, it would seem that the appointment power 
phrase in Article 2, Section 2, Clause 2, of the Constitution 
should not be so construed as to produce violations of koth the 
Due rocess clause of the Fifth Amendment and the Constitutional 
doctrine of Separation of Powers, as expressed in an independent 
judiciary, as well as the entire spirit underlying the 
Constitution. 


See also Commissioner of Internal Revenue v. Liberty Bank 
and sirust.Company mols mee Ces Ome 3 
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DealiachrcsCourcesnouldchold that secs ol-1L0l of 
the D.C. Code is not a valid enactment, then 
the appropriate and proper relief is to order 
the Defendant Roard of Flections of the 
District of Columbia to conduct an at large 
election for the School Poard of the District 
of Columbia. 


Today, education is perhaps the most imnortant function of 
the state and local aqovernments. Compulsory school attendance 
laws and great exvenditures for education both demonstrate 
our recognition of the imnortance of education to our 
democratic society. It is required in the performance of 
our most basic ptblic responsibilities, even service in 
the armed forces. It is the very foundation of qood 
citizenship. Today it is a principal instrument in 
awakening the child to cultural values, in preparing him 
for later professional itraining, and in helping him to 
adjust normally to his environment. In these day, it is 
doubtful that any child may reasonably he expected to 
suceeed in life if he is denied the opportunity of an 
education. 


These were the words of Mr. Chief Justice Warren in Brown 
Vv. Board (ofsbduceation, 0547, U.S.) 463,(1954) It is clear, then, 
that the issue presented by this case involves matters of great 
and urgent ~concern, to alil@citizens of the District of Columbia® 

Prior to 1874 the School Poard seems to have been primarily 
elected and, where some of the members were appointed, their 
appointment was by an elected District government. * 

In 1874 Congress placed the District under the government 
of a Presidentially-anpointed Roard of Commissioners. The 
Commissioners appointed the School Board until the 1906 Act 
stripped them of this power and placed it in the then Supreme 
Court of the District of Columbia, now the United State District 
Court for the District of Columbia. The present provision for 


appointment of school board members was proposed by Congressman 


* See legislative history of Sec. 31-101 of the D.C. Code 

40 Cong. Rec. 5754-5764 (1906), as well as the various organic 
acts of the District of Columbia set forth in the preliminary 
pages of the first volume of the D.C. Code. 
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Foster of Vermont as an amendment to be added onto a bill 
recommending an increase in D.C. teacher salaries.* Foster 
Stated his reason clearly for the amendment: “My signle object 
is to have a change in the board, to have a chanae for the 
better in the board, to improve the board, to make -it a board 
with sufficient capacity and practical husiness ability to 
conduct the schools of Washington in a proper manner."** 
(emphasis added). A number of times Foster explained the need 
for the change: 


But I am bound to say. .. that the school board as an 
official entity has made during its existence a record 
for vincapacityyeLor inability, Or weakness, for 
indifference, that would be hard to be equaled in any 
other conmunity in -our country...) o*** 


It] Fis my shumbie*opinion’ that “this*condition of "things 
is due to the fact that the members of the board of 
education are appointe by, and are under the supervision 
of, this little body of ‘peanut politicians’ to whom 

my friend (another Congressman) refers as District 
Commissioners. **** 


My single purpose in this amendment is to provide for 

an absolute divorce of the school system from the rest 
of the municipal government. I believe that this is 
absolutely essential in order to secure the best results. 
I have no pride of opinion as to the selection of the 
appointtng power. Only take the appointina power from 
the District Commissioners, and an improvement over 
present conditions will be assured.***** 

(emphasis added). 


* TA OSCONO MERGES TaD 87 55m (1906) 
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GrOSVeEncrss: GULaLe@Ments,. Demo od pCOl 82, par. 6 
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The most surprising part of the debate is that Foster 


elms: 
several times stated that what he really wanted was/the people 


of D.C. would elect their own school board: 


In nearly every community the very best method for 
the selection of the members of the school board 
prevails-~the method of election by the sovereign 
people. Where that method prevails the hoard is 
responsible directly to the taxpayers and hoard, 
patriotic citizens are chosen to serve upon the board, 
and they are glad to qive their services as a matter 
of patriotism for the benefit of the boys and girls 
of their respective communtties. And this is the 
method that I am finally in favor cof here, if Aelia < 
that we must in the end return to that syster in 
thesDrstrictmor Columbia, « 


This idea was echoed by other Congressmen. Clark from Missouri 
said: 


We have pending here now four distinct propositions as 
to how these school trustees shall be elected or 
appointed. The committee recommends that the Comm- 
issioners of the District of Columbia appoint them. 
The gentleman from Vermont (Mr. Foster) recommends 

that the supreme court of the District of Columbia 
appoint them. The gentleman from Illinois ("r. Madden) 
wants the President of the United States to appoint 
them. Somebody suggested, although the proposition 
has not been put into concrete form, that the people of 
the District of Columbia elect the trustees: and, 
gentlemen, when you get down to the bottom of facts 
about it, that is the only one of these propositions 
that has any common sense in it. (applause) ** 


Clark continued: 


If I had my way about it, I would put the people of 
the District on a flat-footed equality, so far as 
home rule is concerned, with the rest of the commu- 
nities of the United States, and they should work 
out their own salvation with fear and trembling. . . 
Give them back the right to vote; compel them to 
levey and collect their own taxes and to disburse 
their own revenues.*** 
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The answer to the question as to why didn't Congress provide for 
election seems to be that there was pending a bill to provide the 
District with a city charter. * 

Instead of waiting until such a charter came before the House, 
Foster wanted to do something at that moment and was willing to 
accept giving the appointment power to the judges and taking it out 
of the hands of the Commissioners: 


oerOretne present, it seems to me we are taking a 
step in the right direction.** 


Clark also said he would accept this: 

To have the judges of the supreme court of the District 
appoint the trustees is the proposition which strikes me 

most favorably of these three, for I can not get the trustees 

elected, as they ought to be.*** 

It seems clear, then that the 1906 Congress intended to repeal 
the earlier laws dealing with the election of the school board and 
to replace them with the temporary arrangement of appointment by 
the Federal District Judges until election machinery could be set 
up to enable the people to choose the board. At present, of course, 
as testified to by the presence of the Defendant Board of Election 
Commissioners in this case, there now exists machinery to conduct 
at large elections for the School Board in the District of Columbia. 

James Madison, in his speech in the House proposing and out- 
lining the proposed Bill of Rights to the Constitution, stated: 

"The Amendments which have occurred to me proper to 

be recommended by Congress to the State legislatures are 

these: First. That there be prefixed to the Constitution 

a declaration, that all power is originally vested in 

and consequently derived from the people. 

That Government is instituted and ought to be 

exercised for the benefit of the people; which consists in the 

enjoyment of life and liberty, with the right of 


acquiring and using property, and generally of pursuing 
and obtaining happiness and safety. 
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That the people have an indubitable, inalienable, 
and indefeasible right to reform or change their 
Government, whenever it be found adverse or inadequate 
to the purposes of its institution.* 


Madison's proposals were finally embodied in the Ninth and 
Tenth Amendments. ** 
The continuing vitality of the Ninth Amendment has been vividly 


attested by the Supreme Court's opinion on Griswold v. Connecticut, 


Uses. , 85 S. Ct. 1678 (1965),*** which invalidated the 


Connecticut contraceptive statute. 


A number of state cases explicitly recognize the residual right 
of the people to elect their officials as a guiding principle. As 


the Montana Court said in State v. Lentz, 146 P. 932, 936: 


...(T) he general policy of our government, as indicated 
by these provisions, is that election to office by the people, 
when it may be conveniently done, is the general rule, and 
that appointments to fill vacancies made to meet the 
requirements of public business shall be effective only 
until the people may act.**** 


* 
Volume I, Debates and Proceedings in the Congress of the U. S. 
(Joseph Gales, Sr., Ed.: Wash: 1934) pp.433, 434 (June 8, 1789). 
~* AMENDMENT IX 
The enumeration in the Constitution, of certain rights, shall 
not be construed to deny or disparage others retained by the 
people. 
AMENDMENT X 
The powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States = °° 
respectively, or to the people. 
RK 


See particularly the Opinion of Mr. Justice Goldberg (at page 1682), 
in which the Chief Justice and Mr. Justice Brennan join. See also 
the multi-relevant case of White v. Barker, 160 Iowa 96, 89 N. We 
204 (1902). 


KEK 


See also State v. Sims, 90 S. E. 2d 288 (W. Va.) at p. 291; White 
v. Barker, supra, (Iowa); Buchholtz v. Hille tse Ae 2d, oop (Md. 2 e 

1940 at p. 350; Marion County Election Board v. O'Brien, 169 N. E. 
941287 s(indiana), tattp. 293; Riley v- Cordell, lodee: 2a 857 (Okla.) 
at’ p. 890; and 67 C.J.S.."officers", Sec. 27, p. ihe Se: 
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In the United States the people of the District of Columbia are 


uniquely subject to an undemocratic government. Any claim that any of the 


agencies governing them has more than an ephemeral connection with the 
expressed will of the District's citizens is totally unfounded. None ofstheir 
officials in whom appointive power might be vested is subject to the electorate, 


The most that can be said is that they have some small voice in the election 


of the President, but even this suffrage is far from proportionate to their 


numbers if the District were a State. The recent apportionment decisions 


of the Supreme Court have assured every citizen of every State in the Union 


that their connections to their government -- state, local or national -- will 


never be even remotely as tenuous and slight as those of the citizens of 
the District, Therefore, it would seem that the fundamental principle of 
American jurisprudence favoring election by the people should apply with 


uniquely intense force in the District of Columbia, 


Ill, CONCLUSIONS 


Plaintiffs respectfully submit that the clause of the 1906 Act conferring 


the duty upon the Federal District Judges of the District of Columbia to 


appoint the members of the School Board is in violation of the Constitution 


and, therefore, void, and that immediate at large elections by the people of 


the District of Columbia should be held to fill the nine positions on the 


District School Board. 
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Respectfully submitted, 


William M. Kunstler 


William L. Higgs, 
Cf Counsel 


CERTIFICATE 
I, William M. Kunstler, hereby certify that I have this day served 


a copy of this brief on attorneys for Defendants. 


April 18, 1966 


William.M. Kunstler 
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


fiefarr To ErR. 


JULIUS W. HOBSON, individually and on hehalf of 
JEAN MARIE HOBSON and JULIUS W. HOBSON, JR.; all 
residing at 4801 Queens Chapel Terrace N.E. D.C.; 
SAMUEL D. GRAHAM, individually and on behalf of 
BARBARA JEANE GRAHAM and KAREN CHANDELLE GRAHAM; 
all residing at 1827 Massachusetts Ave. S.E. D.C.; 
MARY ALICE BROWN, individually and on hehalf of 


CHARLES HUDSON BROWN; both residing at 2412 20th CIVIL ACTION 
St. D.C. ;\PAULINE SMITH/individually and on (5S No. 82-66 


behalf of MAURICE HOOD; both residing at 1017 4th~ 

St. S.E. D.C.; WILLIE DAVIS, JR., individually -.. y, - 
and on behalf of RONALD D. DAVIS, REGINALD D. Maer ve ae 
DAVIS and MYOSHI J. DAVIS; all residing at 3931 ) ee 
14th St. N.W., D.C.; JAMES_K. WARD, individually ( 
and on behalf of CHRYCYNTHIA ELAIN WARD; both qi , 
residing at 1100 Trenton Pl. S.E. D.C.; JQYCE 

M, MAKEL, individually and on behalf of MICHELLE bi 

I. MAREL: and CAROLYN HILL STEWART, residing at Cig. 


“1303 Congress St. S.E. D.C. he eee ( 
; a. 


Plaintiffs, 


- against- 


CARL F. HANSEN, Superintendent of Schools of the 
District of Columbia; THE BOARD OF EDUCATION OF 

THE DISTRICT OF COLUMBIA; WESLEY S. WILLIAMS, 
President of the Board of Education of the Dis- =~ 
trict of Columbia; CARL SMUCK, EVERETT A. HEWLETT, 
WEST A. HAMILTON, LOUISE S. STEELE, EUPHEMIA L. 
HAYNES, GLORIA K. ROBERTS, PRESTON A. McLENDON, 

and IRVING B. YOCHELSON, members of the Board of 
Education of the District of Columbia; CHIEF JUDGE 
MATTHEW F. McGUIRE; SENIOR JUDGES JOSEPH L. JACKSON, 
HENRY A. SCHWEINHAUT, CHARLES S. McLAUGHLIN and 

DAVID A. PINE; and DISTRICT JUDGES ALEXANDER HOLTZOFF , 
RICHMOND B. KEECH, EDWARD M. CURRAN, BURNITA SHELTON 
MATTHEWS, LUTHER W. YOUNGDAHL, JOSEPH C. McGARRAGHY, 
JOHN J. SIRICA, GEORGE L. ‘HART, JR., LEONARD P. 

WALSH, WILLIAM B. JONES, SPOTTSWOOD W. ROBINSON, Gal 
HOWARD S. CORCORAN, OLIVER GASCH, WILLIAM B. BRYANT, 
all of the United States District Court for the 
District of Columbia; THE BOARD OF ELECTIONS OF THE 
DISTRICT OF COLUMBIA; CHARLES H. MAYER, (Chairman), 
ERNEST SCHEIN and DR. ROBERT EARL MARTIN, members 

of the Board of Elections of the District of Columbia, 


Defendants. 


Enercon 


COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTION 
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the piaintifxs, for their verified complaint, allege: 
garcies 
(a) The infant plaintiffs, JULIUS W. HOBSON, JR., 


Cickinley High Schocl); PARBARA JZANE G?ANAM, (Zastera Hig 
_ KAREN CHANDELLE GRAHAM, (Hines Jr, Wish Scheol); CHARLES 
(Langdon Elementary School); -MAURICE HOOD, (Randall Jr. 
FONALD D. DAVIS, (Crosby Noyes Elementary School}; PEI! 


(Crosby Noyes Elementary School); MYOSHI J. BAVIS, (Cros: 


igh School): 
RUDSON BROWN, 
ae 3enh Se school): 


‘LD D. DAVIS, 


oy Keyes 


Elemantary School); CHRYCENTHIA ELAIN WARD, (Congress Heights. Elementary 


School), and MITCHELL I. MAKEL, (Crosby Noyes Elementary 


School) are 


omong. these generally classified as Negress; are citizens cf the United 


ras 


“s 


_otaces-and-of the District. of Calumbia, They are within the statutory 


age Jimits of eligibility ta attend the public esheals. of 


the District _ 


of Columsia, They satisfy all cf the vepiiremests for admission to suc 


“eciooia and are, in fact, attending patblic schools undar the supervision,,. 


... Operation and control-of.the.defendam:c, These plaintiffs comprise. Cue... 


“~ general caterorisca, vic., chase who are .e 


-. Ang -public-elementary.schools and. these who ava eligible 


to attend -and. ax 


. mek ot id 
igible to attend and.are-at:! tends. 


attending public eecondary schools in the Listrict of Columbia,. both. types 


ci schools. being under the direct supexvicicn, cperation 


“4 eontroL: Ae 


the defendants, Some plaintiffs have been placed and.are presently 
sities sdnsdatenmnsihecaian i hey ale Sai weietickgs < bye Spree PN 


piaced in the "basic" and "general" tracks o£ the so-cai 


' Columbia, as.more. fully explained in the paragraph of th 


mmbered and designated "13", 


led "track 


Se PO awe Me ARS Me Res SO oe ae a ne Suener ere mnmnN Os 4 
m! presently in.operation in tha public schoois ef the District. of 


is complaint . 
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(b) ‘Adult plaintiffs, JULIUS W. HOBSON, SAMUEL D. GRAHAM, 


“MARY ALICE BROWN, PAULINE SMITH, WILLIE RAVIS, J2., JAME 


S K. WARD and. 


JOYCE M, MAKEL are-among those classifie! es Negroes; are citizens of 
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the United States and of the District of Columbia and are residents of 
end domiciled in the District of Columbia, They are taxpayers of the 
District of Columbia and of the Unite’ States. They are guardians ard 
parents of the infant plaintiffs referred to in the paragraph above 

and designated in the caption of this action, and are required by tie 
laws of the District of Columbia to send the children under their charge 
and cor<rol to public or private schools. In addition, plaintiff 

JULIUS W. HOBSON has been coripelled, for some or all of the reasons 
hereinafter sect forth, to renove his infant daughter, JZAN MARIE HOBSON, 
from the Amidon Elementary School, a public school under the supervision 
and control of the defendants, and enroll her, at great cost and inicons 


venience, in a private school. 


(c) Plaintiff CAROLYN HILL STEWART is among those classi-. 
fied as Negroes; is a citizen of the United States and of the District: 
of Columbia and is a resident of and domiciled in the District cof Colum- 
bia. She is a permanent teacher in the public schcol system of the | 


District of Columbia and is required by the terms of her employment to 


-ebey, adhere and conform to defendants! rules, regulations, policies, 


directives, customs, practices and usages. 


. 2. Plaintiffs bring this action in their own behalf and in 
behalf of all other Nogro children attending the public schcols in the. 
District of Columbia, their parents and gvardians, and teachers employed 
by the defendants similarly situated and affected with reference to the 
matters here involved, They are so numerous as to make it impracticable 
to bring them all before the Court. There being common questions of law 
and fact, a common relief being sought, as will hereinafter more fully 
appear, plaintiffs present this action as a class action pursuant to 


Rule 23(a) of the Federal Rules of Civil Procedure, 


(a) Defendant BOARD OF EDUCATION exists pursuent to the 


laws of the United States governing the District of Colurbie, (Code 


of the District of Columbia, §31-101) . Defendant WESLEY S. WILLIAMS, 


Pa 
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Hy 


b 


“h 


he 
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(Negvo) is President of the said BOARD OF EDUCATION; defendants CARI. 
SMUCK (white), EVERETT A. HEWLETT (Negro), WEST A. HAMILTON (Negro), 
LOUISE S$. STEELE (white), EUPHEMIA L. HAYNES (Negro), GLORIA K. ROBERTS 
(white), PRESTON A. McLENDON (white), and IRVING B. YOCHELSON (white), 
are monbers cf the said BOARD OF EDUCATION and all are being sued in 


their official capacities, 


(b), Defendant, CARL F, HANSEN, is the Superintendent of 
Sehools of the District of Colurbia (hereinafter referred to as the | 
Superintendent of Schools), He is the executive officer of the Board of 
Education, charged with the responsibility of maintaining, managing and 
governing the public schools in the aforesaid District, in accordance 
with the rules, regulations, policies, directives, customs, practices 


and usages established by defendant BOARD OF EDUCATION, He is being 


(ce) The defendant, HON. MATTHEW F. McGUIRE, is the Chics. 
Judge of the United States District Court for the District of Columbia; 
the defendants HONS. JOSEPH L. JACKSON, HENRY A. SCHWEINHAUT, CHARLES 
S. McLAUGHLIN and DAVID A. PINE, are Senior Judges of the United States 
District Court for the District of Columbia; defendants, the HONS. 
ALEXANDER HOLTZOSF, RICHMOND B. KEECH, EDWARD M. CURRAN, BURNITA- SHELTON 
MATTHEWS, LUTHER W, YOUNGDAHL, JOSEPH C, McGARRAGHY, JOHN J. SIRICA, : 
GEORGE L. HART, JR., LEONARD P. WALSH, WILLIAM B. JONES, SPOTTSWOOD w.° 
ROBINSON, III, HOWARD S. CORCORAN, OLIVER GASCH, and WILLIAM B. BRYANT. 
cee of the United States District Court for the Distri¢t 
of Columbia, All are being sued in their official capacities. 
| (Any reference to defendants hereinafter contained in 
this complaint shall not pertain to any of the United States District 


Court judges heretcefore mentioned wn-ess they ere specifically mentioned by 


(4) Defendants, CHARLES H. MAYER, (Chairman), ERNEST SCH#IN 
and DR. ROBERT EARL MARTIN, are members of the Board of Elections of the 
District of Columbia and < sued in their official capacities, Said | 
Board of Elections has the responcibility for scheduling, holding and/or 


conducting all clections within the District of Columbia. (Any reference 
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to defendants hereinafter contained in this complaint shall not pertain 
to any of the members of the Board of Elections of the District of 
Columbia heretofore mentioned unless they are specifically mentioned by 
name.or designation.) 


JURISDICTION 


4, (a) The jurisdiction of this Court is invoked under Title 
26-U,S.03, $1331-) Ehis action arises under the 7 eo 
Fifth Amendment to the Constitution of the United States, and Article i, 
§2, Clause 2 of the Constituticn of the United States. The matter in 
controversy exceeds, exclusive of interest and costs, the sum or value 


of Ten. Thousand ($10,060.00) Dollars, 


(b) Tho jurisdiction of this Court is also invoked under 
Title 28 U.S,C. §1343, This action is authorized by Title 42 Wes. Gere 
§§19381 et seqs, §§ 2000(c) et seq., and §§2000(d) et seq.; and the Elemen- 


rn > oA ~~ om tS a 
tary and Secendery Educ 


ation Act or 1965. 


(ce) The jurisdiction of this Court is further invoked 
under Title 28 U.S.G, 92282, This is an action for a permanent injunction 
restraining, inter alia, the enforcement. speration and execution of 
§31-i01 of the District o£ Columbia Code and of the rules, regulations, 


policies, divectives, custcms, practices and usages of the Board of 


Education of the District cf Columbia as more fully set forth below. 


5. This is a proceeding for declaratory judgement under Title 
28 U.S.C., §2201 for the purpose of determining questions of actual 
controversics between the parties, to wit: 


(a) The question of whether §31-101 of the District of 


District Cour: forthe District of Columbia to appoint the members of the 
Board of Education of the District of Columbia (hereinafter referred to 
as the Board of Educetion) violates-Articie II, §2, Clause 2 of the 
Constitution of the United States in that it purports to and does in 
fact delegate unconstitutional powers to the District Judges of the 


United States District Court for the District of Columbia. 
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MEMS Tein ne ee 


(b) The question of whether the rules, regulations, 
Policies, directives, customs,practices and usages of the defendants and 
each of them, in denying,on account of race and color, the infant plain, 
tiffs and other Negro children of public school age residing in the Diss 
trict of Columbia, educational opportunities, advantages and facilities in 
the public elementary and secondary schools of said District, including 
those hereinabove specified, equal to the educational eoeareureen 
advantages and facilities afforded and available to white children of 
public school age similarly situated in the District of Columbia, are 
unconstitutional and void, as depriving said plaintiffs of due process. 
and the equal protection o£ the law in contravention of the Fifth 


Amendment to the Constitution of the United States, 


(c) The question of whether the rules, regulations, poli- 
cies, directives, customs, practices and usages of the defendants, and | 
each of them in scayene ae account of race and color the adult plaintiffs, 
with the exception of plaintiff CAROLYN HILL STEWART, and other parents 
and guardians of Negro children of public school age similarly situated 
residing in the District of Columbia, rights and privileges of sending 
their aniiaren to public schools in said District with educational oppor- 
tunities, advantages and facilities, including those hereinafter specified, 
equal to the educational opportunities, advantages and facilities afforded 
and available to white children of public school age in the District of 
Columbia, are unconstitutional and void as depriving said plaintiffs of 
due process and the cqual protection of the law in contravention of the 


Fifth Amendment to the Constitution of the United States, 


(d} The question of whether the enforced participation of 
plaintiff CAROLYN HILL STEWART and other Negro teachers employed by the. 
Boar of Education of the District of Columbia in the implementation of 
rules, regulations, policies, directives, customs, practices and usages 
of deiendants an each of them, which deny, on account of race and color, 
to th: infant plaintiffs and other Negro children residing in said 
District sihiaereianet opportunities, advantages and facilities in the 
public elementary and secondary schools of said District, including 
those lereinabove eeaetet aa ote t hor tho educational apportuni tina. 
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advantages and facilities afforded and available to white children of 
public school age similarly situated, deprives said plaintiffs of due » 
process and the equal protection of the law, in contravention of the 


Fifth Amendment to the Constitution of the United States, 


(e) The question of whether the rules, regulations, 
policies, directives, customs, practices and usages of the defendants 
and each of them in intentionally denying, on account of race and color, 
the infant plaintiffs and other Negro children of public school age re- 
Siding in the District of Columbia educational Opportunities, advantages 
and facilities in the public elementary and secondary schools of said 
District, including those hereinabove specified, equal to the educational 
opportunities, advantages and facilities afforded and available to white 
children of public school age similarly situated in adjoining, adjacent 
and contiguous areas of Maryland and Virginia are unconstitutional and 
void as depriving said plaintiffs of .due process and‘ the equal protec" 
tion of the . law, in contravention of the Fifth Amendment to the Con- 


stitution of the United States, 


(£) The question of whether the rules, regulations, poli- 
cies, directives, customs, practices and usages of the defendants and 
each of them in intentionally denying, on account of race and color, 
the adult plaintiffs, with the exception of CAROLYN HILL STEWART, and 
other parents and guardians of Negro children of public school age 
Similarly situated residing in the District of Columbia, rights and 
privileges of sending their children to public schools in their District 
with educational opportunities, advantages and facilities, including | 
those hereinafter specified, equal to the educational opportunities, 
advantages and facilities offered and available to white children of 
public school age in adjoining, adjacent and contiguous areas of Maryland 
and Virginia, are unconstitutional and void as depriving said plaintiffs 
of due process and the equal, protection of -the ' law in contravention 


of the Fifth Amendment to the Constitution of the United States, 
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CAUSES OF ACTION 
First Cause of Action: 


6, Pursuant to §31-101 of the District of Columbia Code, the 
District Judges of the United States District Court for the District of 
Columbia are directed and empowered to nominate and appoint nine (9) 
members of the defendant BOARD OF EDUCATION, as follows: three members 
thereof to be nominated and appointed per creciuan for terms of three (3) 


years. 


7. Said defendant BOARD OF EDUCATION consists exclusively of 
non-judicial officers with solely executive responsibilities whoLly un= 
related to the functions and responsibilities of the United States Dis- 


trict Court for the District of Columbia. 


8. The vesting of the power of nomination and appointment 
of non-judicial officers with executive responsibilities wholly unrelated 
to the functions and responsibilities of the United States District 
Court for the District of Columbia is prohibited by Article 11, §2, 


Clause 2 of the Constitution of the United States, 


9. Said defendant BOARD and the members thereof have, there-~ 
fore, been unconstitutionally nominated and appointed and are now uncone 
stitutionally functioning and operating as the Board of Education of the 


District of Columbia, 


10, Defendant HANSEN having been nominated and appointed by 
defendant BOARD OF EDUCATION and the members thereof has been and is now 
unconstitutionally functioning and operating as the Superintendent of 


Schools. 


Second Cause of Action: 
11, The establishment, maintenance and administration of public 
schools in the District of Columbia are vested in the Board and the 


Superintendent of Education of the District of Columbia. 


12, The public schools of the District of Columbia are under 
the direct control and supervision of defendants who are under a duty to 
maintain an efficient system of public schools in said District, wholly 


consistent with the requirements of the Constitution of the United 
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States, Said District has a public school population that is almost 
ninety percent Negro and ten percent white, and a total population that 
is sixty-one percent Negro and thirty-nine percent white. : 

13, The defendants, and each of them, have at all times 
operated and, unless restrained as a result of this action, will con- 
tinue to opezate the pubdiic school system of the District of Columbia in 
such a manner as to discriminate against the infant plaintiffs solely 
because of their race and/or color, all in violation of the Fifth Amend - 
ment to the Constitution of the United States, Among other things, 


defendents: 


(a) have originated and continue to administer since 
the decision of the United States Supreme Court in Bolling v. Sharpe, 
347 U.S, 497 (1954), in the public schools under their supervision, a 
rigid system of pupil ability grouping, referred to hereinafter as the 
"Crack system", This system consists of at least four (4) tracks ~- 
basic, gensral, regular and honors =-- and the placement of a public 
school student in any one thereof is normally decisive during the bal- 
ance of his or her public school attendance, The intent and/or effect 
of the application cf said "track system" has been the separation, 
segregation and exciusion of the infant plaintiffs and their classes, 
as well as the denial thereto of an education equal to that offered all 


qualified students who are not of Negro descent. 


Motéover, the further intent and/or effect of 
defendants’ “application of the "track system" is to deprive the infant 


Sid gor SE Li neon ad A 
plaintifis-and their ec 


asees of- further educational opportunity by the dis. 
criminatory utilization of the nom-college preparatory "general" and 
"basic" tracks insofar as Negro pupils are concerned. At the same time, 
the college preparatory "regular" and "honor" tracks are discriminatorily 
utilized by the defendants to allow students who are not of Negro de- ! 
scent to qualify for college and to separate them fromthe bulk of stu- 
dents of Negro descent, 

Moreover, the further intent and/or eff2ct of the 


"track system" is to discourage and prevent the infant plaintiffs and 


their classes from even completing their secondary education, 
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(b) have pursued and continue to pursue educational 
policies and practices based upon race and color that foster and en- 
courage the juvenile delinquency of the infant plaintiffs and their 


classes. 


(c) have provided and continue to provide for those 
schools under their supervision with predominantly white pupil popula- 
tions plant, equipment, materials, supplies and curricula discriminator- 
ily superior to those provided for schools with predominantly Negro 
pupil populations, thereby depriving the infant plaintiffs and their 
classes, solely because of race and color, the opportunity of attending 
public schools where they can obtain an education equal to that offered 


to all qualified students who are not of Negro descent. 


(d) have utilized and continue to utilize public revenues 
under their control to match or equal private funds raised in predominant - 
ly white residential areas of the District for the purpose of improving 
the plant, equipment, materials, supplies and curricula in the public: ~ 
schools of said areas, thereby discriminating against public schools 


attended by the infant plaintiffs and their classes, 


(e) have accepted and continue to accept private funds 
for use in the improvement of plant, equipment, material, supplies and 
curricula in designated public schools with predominantly white pupil ' 
populations, thereby depriving the infant plaintiffs and their classes, 
solely because of race and color, the opportunity of attending public 
schools where they can obtain an education equal to that offered to all 


qualified students who are not of Negro descent. 


(£) have stationed and continue to station police and 
) 
other law enforcement officials conspicuously in and about schools ate ¥ 
tended by the infant plaintiffs and their classes, thereby causing the 
intimidation and degradation of said Negro students solely because of 


their race and color, 


(g) have dismissed from and/or refused to appoint and 
continue to dismiss and/or refuse to appoint to high administrative and 
policy making positions in the District school system qualified Negroes 


solely on account of their race and color, 
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(h) have failed, neglected and refused and continue to 
fail, neglect and refuse to promote plaintiff CAROLYN HILL STEWART and 
other Negro teachers similarly situated to positions for which they are 


highly qualified, solely because of their race and color. 


(i) have failed to utilize and continue to fail to 
utilize funds provided by the Elementary and Secondary Education Act of 
1965 to further the education of those infant plaintiffs and their class- 
es who are members of families earning Three Thousand ($3000.00) Dollars 
or less per annum, and have, instead, discriminated and continue to dis- 
criminate in the distribution of said funds in favor of those schools 


under their supervision with predominantly white pupil populations. 


(j) have allocated and assigned and continue to allocate 
and assign less experienced and/or "temporary" teachers to those schools 
attended by the infant plaintiffs and their classes, while at the same, 
time they have allocated and assigned and continue to allocate and 
assign more experienced and "permanent" teachers to those schools with 


predominantly white pupil populations, 


(k) have drawn and continue to draw the geographical lines 
or limits of the various sections of the District of Columbia under their 
jurisdiction so as to separate, segregate and exclude the infant plain- 
tiffs and their classes from those schools with heretofore predominantly 
white school populations so as to maintain the racial composition 


thereof, 


t 


(1) have ignored and violated and continue to ignore and 
violate the mandate of the Supreme Court of the United States in Bolling 


v. Sharpe, supra, in which the Court held that "racial segregation in — 


the public schools of the District of Columbia is a denial of the due 
process of law guaranteed by the Fifth Amendment to the Constitution." 


(at 500) 


Third Cause of Action: 


14, Defendants have failed, refused and neglected and con- 
tinue to fail, refuse and neglect to demand adequate funds from the 


agencies of the District of Columbia and the Congress of the United 
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States with which to operate the public school system under their control. 
Such refusal, neglect and failure, together with @fendants! improper 
actions as hereinbefore alleged have directly resulted in the decline 

of the quality of the plant, equipment, materials, supplies and curricula 
of the public school system of the District of Columbia, thereby purposely 
and wilfully creating racial discrimination and segregation in the public 
schools of the District of Columbia in relation and diametric contrast 

to those in adjoining, adjacent and contiguous sections of Virginia and 
Maryland. As a result, the infant plaintiffs and their classes have 
suffered and are continuing to suffer from said failure, neglect and 
refusal of defendants to demand adequate funds for the operation of the 
District school system, and their other improper actions as hereinbefore 
alleged, ail in viclatian of the Due Process Clause of the Fifth Amend- 


ment to the Constitution of the United States, 
Fourth, Fifth and Sixth Causes of Action: 


15. Alli of the allegations hereinbefore set forth based on - 


deprivation and poverty with the same force and effect as if more fully 
San RR a gE Bs 
and completely here set forth, 


a ~ 


16, Plaintiffs and others similarly situated are suffering 
irreparable injury and are threatened by irreparable injury in the future 
by reason of the acts herein complained of, They have no plain, adequate 
or complete remedy to redress the wrongs and illegal acts herein complained 
of other than this suit for declaration of rights and an injunction. Any 
other remedy to which plaintiffs and those similarly situated could be | 
entitled would be attended by such uncertainties and delays as to deny 
substantial relief, would involve a multiplicity of suits, cause further 
irreparable injury and occasion damage, vexation and inconvenience not 
only to the plaintiffs and those similarly situated, but to defendants, 


as well. 
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PRAYER FOR RELIEF 
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ie 

5 

WHEREFORE, plaintiffs respectfully pray: 
1. The Court, upon filing of this complaint, notify 

the Chief Judge of this Circuit as required by 28 U.S.C., §2284, so that 
the Chief Judge may designate two other judges to serve as members of a 


three-judge court as required by Title 28, U.S.C., §.2282, to hear and 


determines this 4ction. 


2. The Court enter a judgment or decree declaring that 
§31-101 of the District of Columbia Code is unconstitutional insofar as 
it purports to direct or does direct the nomination and appointment of 
the Members of the Board of Education of the District of Columbia by 
the District Judges of the United States District Court for the District 


of Columbia, 


3. The Court issue a permanent injunction forever re- 
straining the judicial defendants from executing, enforcing or administer- 
ing so much of §31-101 of the District of Columbia Code as empowers them 


to nominate and appoint members of the defendant Board of Education. 


4, The Court enter a judgment and decree declaring that 
the defendant members of the Board of Education and the defendant Super- 
intendent of Schools purporting to hold office in the District of Columbia 
have been illegally nominated and appointed thereto and declaring vacant 
each of said offices and nominating and appointing interim trustees or 
receivers to administer the District school system until certification 
of the results of at-large elections as hereinafter set forth, and subject 


to such directives as this Court may issue. 


5. The Court enter a judgment or decree ordering and 
directing the Board of Elections of the District of Columbia promptly to 
schedule, hold and conduct at-large elections for the nine vacant posi- 
tions of members of the Board of Education with the duration and sequence 
of their said terms in conformity with the present duration and sequence 


thereof, 


le 
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6, The Court issue a permanent injunction forever restrain- 
ing and enjoining the defendants Board of Education and Superintendent 


of Schools and each of them from: 


(a) any further utilization of the "track system" or any 
other ability grouping or other test or device that is intended to or 
does in fact discriminate on the basis of race and color as between the 


pupils under the control and supervision of defendants; 


(b) any further utilization of plant, equipment, mater- 
ials, supplies and curricula that is intended to or does in fact dis- 
criminate on the basis of race and color as between the pupils under 


the control and supervision of defendants; 


(c) any delineation or demarcation of school zone lines 
that is intended to or does in fact discriminate on the basis of race 
and color as between the pupils under the control and supervision of 


defendants; 


(d) any further matching or equaling of public revenues 
under the control and supervision of defendants with private funds 
that is intended to or does in fact discriminate on the basis of race 
and color as between the pupils under the control and supervision of 


defendants; 


(e) any further acceptance of private funds that is 
intended to or does in fact discriminate on the basis of race and color 


as between the pupils under the control and supervision of defendants; 


(f£) any further stationing of law enforcement officers in 
or about any school under the control and supervision of defendants that 
is intended to or does in fact discriminate on the basis of race and 
color as between the pupils under the control and supervision of 


defendants; 


(g) any further utilization of funds provided by the 
Elementary and Secondary School Act of 1965 that is intended to or does 
in fact discriminate on the basis of race and color as between the 


pupils under the control and supervision of defendants; 
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(h) any further pursuance of educational policies and 
practices based upon race and color that foster or encourage juvenile 


delinquency among the infant and their classes. 


(i) any further disproportionate assignment of teacher 
personnel that is intended to or does in fact discriminate on the basis 
of race and color as between the pupils under the control and supervision 


of defendants; 


(j) any further dismissal of or refusal to appoint 
qualified Negro citizens to high administrative and/or policy-making posi- 
tions in the district school system that is intended to or does in fact 


discriminate on the basis of race and color; 


(k) any further refusal, neglect or failure to promote 
qualified Negro teachers that is intended to or does in fact discriminate 


on the basis of race and color; 


(1) any further refusal, neglect or failure to demand of 
the Commissioners of the District of Columbia and the Congress those funds 
necessary to provide the infant plaintiffs and their classes with the 
quantity and quality of education equal to that provided to white children 
in the public schools of adjoining, adjacent and contiguous areas of | 


Maryland and Virginia. 


7. Plaintiffs further pray that the Court will allow them 
their costs herein and such further, other or additional relief as may 


appear to the Court to be equitable and just. 


38. Plaintiffs further pray that the Court retain jurisdiction 
of this cause after judgment, to render such relief as may become necessary 


in the future, 


WILLIAM M. KUNSTLER 
12 Tenth Street, N,E, 
washington, D,C, 


KUNSTLER KUNSTLER & KINOY 


511 Fifth Avenue 
New York, New York 10017 


6 é Arthur Kinoy 
£ Counsel William M, Kunstler 


William L, Higgs Od aie Forirlaintitis 
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William M, Kunstler 
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CITY OF WASHINGTON ) gs.; 
DISTRICT OF COLUMBIA) 


JULIUS W. HOBSON, being duly sworn deposes and says 
that he is one of the plaintiffs in the within action; that he 
has read the foregeing complaint and knows the contents thereof; 
that the same is true to his own kmewledge, except as to matters 
therein stated to be alleged on information and belilel, and vinac 


as to those matters he believes divs kre perce yrecit les 


TIULLUS SW eLHOBSON inant 


Sworn to before me 


this lgth day of January, 1966 


NOTARY PUBLIC 
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Appenux A 


UNITED STATES COURT OF APPEALS 
FOR THE SDISTRICT? OF SCOLUMB IA CIRGULT 


Mew ely siste: September Terms L906 
JULIUS EW. sHODSON eet alias Civil Action 1071-66 


Petitioners, 


Wie 
United States Court 

The Honorable Oliver Gasch, of Appeals for the 

Distr ctewvudder,otethe United States Distmre:, Of Columbaa 

[Dpkckhicskebe, <Cejbhecn seek aplgle: IDE Seviesween tend Calera lie 

Columbia, PPE eee 29 LOSS 
Respondent. Nathan J. Paulsan/s/ 

Gieric 


Before: McGowan, Tamm, and Leventhal, Circuit Judges, in Chambers. 


OR DER 


On consideration of petitioners' petition for writ of 
mandamus and of respondent's opposition thereto, it is 


ORDERED by the court that petitioners; aforesaid petition 
is denied. 


Pemeeulstan 


Circuit Judge Leventhal did not participate in the foregoing order. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIUS HOBSON, et al., ? 
Plaintiffs, : 
: CIVIL ACTION 
vs. : 
: NO. 82-66 
CARL F. HANSEN, et al., : 
Defendants. : 


Washington, D. C. 
Tuesday, October 25, 1966 


The above-entitled cause came on for further 
hearing before THE HONORABLE J. SKELLY WRIGHT, United States 
Circuit Judge, sitting by designation, at 10:00 a.m. 

APPEARANCES : 

On behalf of the Plaintiffs: 


WILLIAM M. KUNSTLER, ESQUIRE 
JERRY D. ANKER, ESQUIRE 


On behalf of the Defendants: 


JOHN A. EARNEST, ESQUIRE 
JAMES M. CASHMAN, ESQUIRE 
MATTHEW J. MULLANEY, ESQUIRE 
WILLIAM F. PATTEN, ESQUIRE 
ROBERT R. REDMON, ESQUIRE 
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CO 4 tBu Et 8 


WITNESSES DIRECT CROSS REDIRECT RECROSS 


For the Plaintiffs 


JULIUS HOBSON 6592 6610 
CARYL CONNER 6641 6685 6697 
MARVIN G. CLINE (Recalled) 6676 


ae Ee OR Aes Sa 
For In 
For the Plaintiffs Identification Evidence 


A-34a - Table on page 9, right~hand 6642 6710 
side, from copy of American 
Education magazine, October, 
1966 issue 


A-37 - Table 22 of Bureau of Census 6620 
Report, Governmental Finances 


A-38 - Data concerning Armed Forces 6645 6707 
mental test failures 


A-39 - Document relating to achievement 6648 6716 
by region - Negro 


A-40 - Letter of 9-9-66 from Col. Lee 6650 6709 
to Caryl Conner plus galley 
proofs (galley proofs withdrawn) 


A-41 - Copy of Armed Forces Qualifica- 6657 6707 
tion Test (AFQT) for pamphlet 


F-8  ~- 1964-65 Expenditures per pupil 6601 6619 
for elementary schools marked 


F-9 -~ 1964-65 Expenditures per pupil fo6601 6619 
for junior and senior high schools 


P-5 - Pupil membership in regular day 6600 6619 
schools on Oct. 22, 1964 com- 
pared with Oct. 17, 1963 
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For the Plaintiffs Identification 
V~-14 
V-16 
V-18 
V-19 - Selected Data on District of 6592 
Columbia Elementary Schools for 
the School Year 1962-63 through 
1964-65 
y-20 - Selected Data on District of 6593 
Columbia Elementary Schools 
in the school year 1962-63 
w-4 
W-4a 
W-31 —.Code for. D. C. Schools 6752 
For the Defendants 
46 - 
123 - Summary of Increases in operating 6719 
expenses requested by Board of 
Education, approved by the Com- 
missioners and appropriated by 
Congress 1953-1966 
124 - District of Columbia ppulation 6720 
by race for the years indicated 
125 - Pupil membership in regular day 6720 
schools and average class size, 
by levels and race, for years 
indicated 
126 -— Distribution of pupils by cur- 6720 
riculums and special programs 
in the school year 1964-65 
127 - Scholarships won by students in 6720 
senior high school 
128 - Work scholarship program 6720 
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graduates for years indicated 


Percentages by race in the public 6720 
schools for 1945 to present 


Special projects supported by funds 6721 
other than District of Columbia 
government and deposited to the 

credit of the District of Columbia 

public schools 


Elementary school construction 6721 
Since 1958 by income tévels of 
neighborhoods to be served 


Degrees held by teachers on 6721 
October 22, 1964 


Staffing the District of Columbia 6721 
public scheol system marked as exhibit 


District of Columbia public school 6721. 


construction 


Annual total operating expenditures 6721 
per pupil in the regular elementary 

and secondary day schools 1955-56 

through 1965-66 


Statement showing amount and source 6722 
of funds and the number of free 

lunches provided for needy elementary 
school children 


Number of part-time classes in the 6722 
elementary day schools at end of 

first six weeks in each year 

1948-49 through 1964-65 and 
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students with cross tracked 
programs 
141 - American Education Magazine 6730 
October, 1966, pages 8 and 9 
as to all tables except last 
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For the Court 
1 - Resolution by Board of Education 6712 
concerning present status of track 
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For School Action Council 
1 - Summary of its organization 6736 


6572~-C 


Evidence 


6723 


6723 


6730 


6712 


Q-STea. 


ted ond 


Esra £872 6 at estvetdue yd prisionrd eeoxD - C&L 
; -o 9) afeordoa ripid rolase 


ESTO £98  foarioe pid rolmes Yo usdaemt - OBE 
besos tt saorp fisiw etnebute 
omnyene 
7 ~ JES 
o€Ta O£Ta . sahitpaeat sscieieniehes nsoitemA - Ist 
@ buns 8 espsq ,d00L ,xecdlot50 
desl tqeexs eeidst [fs o¢ es 
@ sq eto eidss 


Siva giva noltsoubs to based “ inadeiateiial - 
<¢ty i tosis Bo eutete: ers tate’ paiatesones ~ 
meseye % 


“er (Bt73 os hott estaspro ast to yxemae ——E! 


4 - 7 y a wes . id A. 7 7s 5 
—— _— s e » F ~ " P 4 ‘x % y +. “7 = 


we 


6573 


PROCEEDINGS 


Cnn ee ee ee 


THE COURT: Good morning. 

MR. PEER: Good morning, Your Honor. My name is 
William B. Peer. I am appearing here as counsel for the American 
Federation of Teachers, AFL-CIO, and Local 6 of that Valethit on. 
The Washington Teachers' Union. 

There is before you a motion for leave to file --~- 

THE COURT: Wait just a minute. 

You may proceed, thank you. 

MR. PEER: There is befére you a motion for leave to 
file an amicus brief on behalf of the American Federation of 
Teachers and its Local 6, The Washington Teachers’ Union. 

We have affixed to the motion an affidavit signed by 
Mr. William H. Simons, the president of Local 6 of the American 
Federation of Teachers, in which he sets forth in that affidavit 
the interest of the teachers of Washington, D. C., and the teachers 
who are represented nationally by the American Federation of ° 
Teachers. 

The American Federation of Teachers consists of a 
national labor organization numbering 125,000 members. They 
represent educational employees in the major urban centers in 
America today, New York City, Chicago,Philadelphia, Detroit, 


Boston. 
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Most of the major metropolitan areas in the country 
are represented by locals of the American Federation of 
Teachers. 

As a result of this representation of these urban 
center educational employees, we feel that the American 
Federation of Teachers has gained a considerable amount of 
expertise and knowledge in dealing with the problems presented 
in this particular law suit. 

With respect to the interests of the Washington 
Yeachers' Union, we feel that it is necessary for this Court's 

understanding of the issues presented in this case that the 
teachers of this school system have the opportunity to express 
their views in this litigation. 

As you know, one of the plaintiffs is a public school 
teacher. 

However, we do not feel that the presence of one 
school teacheras a plaintiff adequately protects the interests 
of all an the school teachers in Washington, D. C. 

The Washington Teachers' Union therefore asked that 
in order to protect their interests in this litigation and in 
order to bring to your attention the views and opinions of the 
Washington teachers that they be granted leave to file an 


amicus brief in this case at the close of the evidence. 
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Now, it is not our intention to submit any new or 
different evidence, nor is our intention to inconvenience the 
Court or the parties or to extend the litigation in any way. 

We have, therefore, suggested in the memorandum of 
points and authorities which I have submitted with the motion, 
that the filing date of the amicus brief be determined in 
accordance with Rule 18(4j) (3) of the Court of Appeals of this 
circuit, which provides that the amicus brief shall be filed 
at or before the time of the filing of the appellee's brief. 

In this case, of course, it would be the daeintanea’. 

Thank you very much. 

THE COURT: Do you know how many of the Washington 
school teachers, public school teachers, are members of the 
Union? 

MR. PEER: Your Honor, we have presently a substantial 

number of the teachers in the system who are members of the 
Washington Teachers' Union. 

We have been reluctant to advise the public as to 
the exact number because we are ae oe engaged in a represen- 
tation dispute before the School Board. 

We are asking for a collective bargaining election 
to determine who is the exclusive representative of the 


teachers in Washington, D. C. 
ra 
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We are asking that the procedures of the Executive 
Order of President Kennedy be applied to the school teachers 
of Washington in order to accord them collective bargaining 
rights with the School Board. 

We do not know what the outcome of such an election 
would be. 

| As you know, there is another organization in Wash- 
ington called the District of Columbia Education: Association, 
an affiliate of the National Education Association. 

They, toc, claim to represent a substantial number of 
employees in the public school system. 

We do not know their total membership. They do not 
know our total membership. : 

And we are going to have to wait for a collective 
bargaining election or a representation election, that is, to 
determine exactly the affiliation of all of the teachers. 

But we do know from the regular dues check-off 
procedure which is being administered by the School Board that 
we do represent a substantial number of the teachers in the 
school system. 

I might say that the action of the Teachers’ Union 
in this case was taken at a general membership meeting. 


The action of the American Federation of Teachers, 
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the national union was taken in Executive Council meeting in 
Chicago in August and was unanimously adopted. 

THE COURT: All right, sir. 

MR. CASHMAN: Your Honor, may I make some remarké ~-- 

THE COURT: Yes. 

MR. CASHMAN: -- with respect to the motion. 

‘May it please the Court, we respectfully oppose the 
motion filed by the prospective amicus on the following grounds: 
| First of all, Your Honor, I think the Court put its 
finger most succinctly on what the most immediate real problem 
is, that is, ae qualified and to what extent should this union 

speak for the teachers in the District of Columbia? 

Now, Your Honor, I would like to hark back briefly to 
a little history in this law suit, just to make it clear on the 
record exactly what we have experienced with respect to the 
Washington Teachers’ Union as it is locally carried on. 

Your Honor, when we heard -~ and we heard by virtue 
of the newspaper -- that the Washington Teachers' Union was 
iilivcated in coming into this law suit as an amicus, we thought 
that it would be well for us to find out exactly what the Court 
posed to counsel today, that is, how many teachers do you 
represent? 


In connection with that effort, Your Honor, we filed 
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-~ let's say this was roughly three Pages ago -~ we filed a 
subpoena upon Mr. Simons, who is either the president or the 
executive dixtever = I am not sure which -- with a request 
that he bring with him the documentation for their participa- 
tiontas an amicus and the extent to which they represent school 
teachers in the District of Colimibia 
} Well, after that subpoena was served counsel for the 
Union and for Mr. Simons called and indicated that he couldn't 
appear at the deposition on account of the fact that he had to 
go out of town and was preparing to go out of town and asked 
that we reset the deposition for a time after he returned. I 
ei tees he was going to Philadelphia or somewhere. 
Then, Your Honor, we agreed to that, and it was 
continued indefinitely. 
Shortly after that, upon the return of counsel, we 
received a letter from Mr. Peer that is dated October 3, 1966 
~~ which would mean, Your Honor, that our service of the sub- 
poena must have been more like a month or five weeks ago -- but 
it indicated that it was notification to “you that, upon the 
advice of counsel, Mr. William H. Simons, will beuunable to 
appear for the taking of his deposition, and that he respect-~ 
fully de¢lines to produce the documents requested." 


Your Honor, the letter is rather long, but it sets 
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forth the reasons why Mr. Simons would not appears 

Now, Your Honor, on account of the press of this trial, 
frankly, we did not pursue the matter any further. 

The next occasion that we had to discover the par~ 
ticipation of the Washington Teachers’ Union was yesterday when 
there was hand delivered to our office a copy of the motion 
indicating that WTU was going to appear in this Court the 
following morning for the purposes counsel has already announced. 

So, Your Honor, I just want to indicate that the 
concern that the Court had and has for what the Union represents 

in terms of District school teachers, is also our concern and it 
is a matter that we think is most pertinent to their coming in 
as an amicus. 

Now, Your Honor, I indicated before that -~ well, batecs | 
I leave that point, let me just conclude it by saying this: 

Your Honor, I think that the Court should know, I think © 

| 
that the parties should know to what extent the Teachers’ Union 
does represent teachers in the District of Columbia. 

I believe that before an intelligent judgment can be 
made as to their status as an amicus, Your Honor, that should 
come out and it should come out,in our view, Your Honor, by 
the honoring of the subpoena for the deposition upon Mr. Simons. 


Now, as I said, Your Honor, the prospective par- 
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ticipation of WTU came to our attention back in -~ well, I would 
say, first, in September -- September 1, 1966, when an article 
appeared, and I believe it appeared in the Star ~-- I am not 
sure of that, Your Honor, but I believe it appeared in the 
Star -- and it was entitled: “Hobson Suit Backed by Teacher 
Unit." | 
"The executive council of thé 130,000-member 
American Federation of Teachers has voted to join 
the union's Washington local in filing a brief © 
supporting Julius W. Hobson's de facto segregation 
suit against the District Schools. 
"The council's action came at the union's 
recent national convention in Chicago. The union's 
general counsel, John Lightenberg, will come to 
Washington to observe the remainder of the trial when 
the U. S. District Court resumes hearings in two 
weeks. 
“According to William Simons, president of the 
Washington Teachers' Union, the local and the 
national organization are interested in supporting 
Hobson's contention that students in predominately 
white schools in the District have better educational 


opportunities than children in predominately Negro 
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schools. 

"Simons, who is also a member of the national 
executive council, is also considering giving 
financial support to Hobson." 

Your Honor, the rest of the article deals with the 
D. C. Teachers' Association and the National Education Associa- 
tion. 

However, Your Honor, as I say, this caused us concern, 
and this I think points up that the rule of the amicus as 
we understand it in the brief time we have had to consult it, 
is not being followed if Washington Teachers' Union is permitted 
to come in to this law suit, because as we understand the law, 
Your Honor, of the amicus curiae, it is intended by its root 
derivation to mean a friend to the Court. 

Now I think that what is implied in that in legal 
terms is that the Court will derive the benefit of an objective 
view, an objective presentation. 

Your Honor, the device of amicus curiae was not 
used or should not be used to line up further partisans in this 
law suit, as it should not be used to line up partisans in any 
suit. 

Your Honor, for that reason we do not believe that 


the Washington Teachers’ Union, without further exposition, 
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qualifies as a friend of the Court. 

In connection, Your Honor, with the partisanship of the 
Washington Teachers' Union, it is my current belief, and I don't 
have the documentation here -- it is my current belief that 
in February, 1965, when a public hearing was held with respect 
to how different associations within the city felt about the 
track system, the Washington Teachers' Union came in and vigorously 
opposed the track system. 

As you know, Your Honor, the track system is one of 
the focal issues in this law suit. 

Now, Your Honor, in connection with their protection 
of the teechers and the participation of the teachers in this 
law suit, it seems to me that we have had no testimony from 
teachers as such in this law suit. 

We have had, surely, a nominal plaintiff, Carolyn 
Hill Stewart, I believe, who would be the only party to qualify 
as a teacher, and as Your Honor is well aware, she withdrew 
from active participation in this law suit at the very outset 
and has filed a letter with the Court indicating her reasons 
why. 

Now, Your Honor, therefore, we think that the partici- 
pation of teachers in this suit has been, as I say, nil. 


I would also think, Your Honor, that there is a 
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necessity for the Court to know and for the parties to know 
exactly what it was that authorizes the Washington Teachers’ 
Union to come in and say that they want to participate. 

I think that we ought to have a copy of the resolu- 
tion that was passed out in Chicago, if such it were, or if 
there was a local determination that WTU was going to participate 
in this suit, that that also be furnished to the Court. 

Your Honor, all I am saying is that for all the 
reasons that I have announced, the defendants oppose the 
appearance of the Washington Teachers’ Union as a participant, 
amicus curiae in this matter. 

THE COURT: Thank you. Does anybody else want to say 
anything? 

Would you like to respond? 

MR. PEER: Your Honor, this is the first time that I 
have ever heard that the partisanship of an individual, a 
group of persons, ever barred an amicus curiae brief. 

As I am sure you know, and I will not belabor the 
issue, if this were the standard, the AFL-CIO, the National 
Association of Manufacturers, or anyone else would be barred 
from submitting an amicus brief either in this court or in the 
Supreme Court of the United States. 


Partisanship to the extent that it may or may not 
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exist in this eee, has never been a bar, and I don't believe 
that you can properly accept it as a bar,,to the filing of an 
amicus brief. 

May I say that with Pee to the partisanship 
claim, there has been wii euatoe to certain statements, certain 

newspaper articles, that the interests of the Teachers' Union 
are aligned with those of the plaintiffs in this case. 

I would like to draw to your attention the fact, 
however, that in the papers which are before you, and the 
affidavit which Mr. Simons has attached to the motion, there is 
the assertion also that those interests may not be the same. 

For example, there has been considerable argument 
here with respect to the differences between temporary teachers, 

Beetle CREE, teachers, and probationary teachers. 
| As I understand the argument, the plaintiffs are 
contending that temporary teachers are.in certain respects 
less well qualified, less better able to teach the students of 
Niebidir tod’, D. C., than the permanent teachers that are found 
ih some of the predominately white schools. 

The Teachers’ Union has a firm opinion on that 
particular contention and I think it well behooves the Court to 
be interested in that position and I think it would materially 


advance and profit the parties if the opinion of the Teachers' 
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Union with respect to the differences between temporary, 
permanent and probationary teachers were brought to the 
attention of the Court in the form of an amicus situation, 
amicus brief. 

Now, with respect to the number of employees that we 
represent, and going back again to the question which you 
raised, only a representation election, Your Honor, can determine 

this issue. 

We have felt all along that there are a number of ways 
of determining adherence to a union. 

You can look at it in terms of actual membership in 
the union. 

You can look at it in terms of the amount of dues that 
are checked off regularly by the School Board. 

But really the only way that you can determine the 
number of adherents to a particular organization is through a 
representation election. 

We have not yet had that representation election. 

The prospects are that the representation election will not be 
held until this trial and the briefing schedule in this case is 
completed. 

Now, let me go on, Your Honor, because mention has 
been made with reference to the subpoena. 


I would like to hand up to you for your consideration 
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the subpoena which we refused to honor in this case. I would 
like to also do what counsel for the defendants did not do and 
that is refer to the reasons which we had for not honoring that 
stbpoena in this case. 

Now, recall, this was a subpoena which was served 
upon Mr. Simons as an individual representing the Washington 
Teachers' Union. 

It was served upon him at a time when the Teachers’ 
Union was not yet even in the process of filing an amicus 
brief or a request for leave toe file an amicus brief. 

We took the position that at that time the issues 
raised in this subpoena were totally irrelevant to the issues 
present in this jie’ 

Secondly, to the extent that the subpoena required 
the production of documents and other written evidence, we re 
that the Corporation Counsel's office had not complied with the 
provisions of Rule 34 and Rule 35 of the Federal Rules of 
Civil Procedure, which requires a showing of good cause for the 
production of documents. 

Third, we took the position that the subpoena was 
grossly broad, unreasonable and oppressive. 

Many of the documents which are requested in there 


in terms of communication between the Washington Teachers' 
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Union and the School Board were already in the possession of 
the School Board. 

There is no terminal date placed on any of the requests. 
They can go back for the entire length of time that the 
Washington Teachers’ Union has existed, 

Secondlyy and finally, you will note that the Corpora- 
tion Counsel's office did not simply ask for the numbers of 
members. 

| They asked for the numbers of members in this union 
by different job classifications on the basis of race. 

And I cited in my letter the decision of the Supreme 
Court of the United States in Bates versus the City of Little 
Rock, 361 U. S. 516, decided in 1960, in which the Supreme 
Court of the United States held that Mrs. Bates, on behalf of 
the NAACP did not have to reveal under any circumstances the 
membership list of the NAACP. 

Finally, in the letter I said as follows: 

“Fifth, under the foregoing circumstances, 
wherein the subpoena is so imbued with constitutional 
and legal objections, we have reason to question the 
good faith of your office in issuing the subpoena in 
the first place, and the purposes for which the 


information sought is to be used. 
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“If you persist in this matter, and if you seek 

a Court order on the subpoena, we will be obliged to 

bring to the Court's attention facts which lead us to 

believe that the subpoena is an attempt (a) to force 

the Teachers’ Union of Washington, D. C., to withdraw 

public support for the plaintiffs; (b) to coerce the 

Union in the exercise of constitutionally protected 

rights and privileges, including the sacred right to 

redress injury through the courts; and (c) to embarrass 

and intimidate the Union in the midst of labor 

campaign to organize and represent the teachers as 

their bazgaining agent." 

I have nothing further, Your Honor. 

Thank you very much. 

THE COURT: Well, the Court will take the matter 
under submission. 

Do you want to say something? 

MR. CASHMAN: Yes, Your Honor. I just want to make 
one brief remark. 

Your Honor, on account of the newspaper report that 
we had that the Washington Teachers' Union was contemplating 
financially assisting the plaintiffs, that was the reason for 


that subpoena and for the taking of the deposition. 
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Your Honor, we felt that we were fully entitled to 
know, having been thus alerted. 

Your Honor, I don't want to argue the merits of the 
subpoena before this Court at this time. 

THE COURT: Well, just as an observation, I don't know 
on what rationalization you wanted to know the membership of 
the union by race. 

MR. CASHMAN: Well -- 

y THE COURT: It seems to me that this is a -~ 

MR. CASHMAN: Your Honor, the figures by race have 
become so much a part of this law suit and since the Washington 
Teachers' Union wanted to participate in this law suit -- we 
have broken down everything we possibly can in terms of race 
for the purposes of this law suit, Your Honor. 

Your Honor is well aware that the school system itself 
makes one total head count by race only. 

But, Your Honor, this law suit deals with teachers 
by race and we wanted to know, therefore, what Washington 
Teachers' Union had by way of representation in teachers by way 
of race. 

That was our rationalization, Your Honor. 

THE COURT: Obviously, ordinarily, whenever a person 


er a group wants to submit a brief amicus, why the Court 


“7 
-—- Toe 
ot botsisas yilu2 stew ow Jedd, 3102 ew ,x0m0l! zwo¥ 
a . _ -betiets audit ased paived woud 
| se nt oe 0 Sa 008 2 OOH zH0¥ oot 
eeu : aaa  sempeew gt Mbt etdt 38 3x90) etdt, exoted snsoqdve 
weak 3*nob t ioisevieade ms as Jeut ,{feW :T#V0D SRT fe 
ie qidexodmon ont wont oF besasw uOY molissilssolist ssdw ao 
_ a . ,eos2 yd soins aa 
ab dtédia tad ade eatholont .crott i081 | 
on 77 8 8h etdd ged3 om.od emooe 41. : TOD aHT a 


oved ener yd aemspit eft ,1omeH Woy “usvatea9 AM 
q oda sone bas, tise wet eidt te j1sq_s_doym oe omooed * 


ow -- sive wal eidt at etsgivisisa ot betasw nolay ‘esedonat 
S08 to emset ak. _ae? Yidineoq: ew patdtyreve awob seAoxd al 


- .XOneH xW0¥ tive ws aids 2o aesoqmnd eft 


“ Rosa 2 moaeye Aoodoa odt tad3 oxsws Llow al sogoH qwoY 2 ie a ; 
| ; «tine e0s1 yd jasoo Ssed Isto sao | 


ye 
: 
) _ eaedosss diiw alseb jive wal Bids. stOmoH 2uOY , tua 
‘iil ts a3 pat thre: desW jae eroterods | sword ot Seinsw ow bas est rd 
ysw a proreee?. se PAR EOEP ee to iaase yd daa aoiau ' . 
~ es * ee é 
Ngee dl SaF 326 tnpeess, two (10ds 260% 
xUOY yf PCED 10 asw teadT 


6590 


ordinarily welcomes the brief for whatever use it can be and 
whatever use it can serve. 

And as counsel has pointed out an amicus is really 
a misnomer ordinarily, too, because an amicus usually serves 
one side or the other, not always,but usually. 

I have another concern about this motion, however, 
and that is the fact that there appear in progress proceedings 
looking toward a representative election in connection with the 
teachers of the schools. *s 

I am not at all certain that this case ought to be 
encumbered, nor should the election proceedings be encumbered 
by’ the controversy that might arise out of participation, even 
as amicus in these proceedings. 

Anyway, the matter is taken under submission. 

We will proceed now. 

MR. KUNSTLER: Your Honor, we have Mr.. Hobson for a 
very brief presentation. 

THE COURT: Before Mr. Hobson takes the stand, the 
Clerk has reminded me that we overlooked V-14 in connection 
with our discussion of objections to the evidence in this case. 

Mr. Cashman, I think it is up to you to say Winther 
oer not you have any objection to this. 


MR. CASHMAN: Your Honor, my recollection is that Mr. 


x 


- 9820, 


ea : a 
bas od 852 9. 988 sevesadw 293 telzd ae somoolow ia 
seviee 18> tt ony rovetsrw 

to , #oaxk 


_Xhkgor, et ano Las 18 28°. besatoa esd feeauoo a6 ba 


Se 
a 


a 


esvise yilisveu evoims co onpeged 1003 -vibasadbx0 carer 
a ye Lewen it he a tou vtedso odt 10 obte e10 


¢ 
‘ 


am 
+e iw 1. 
ereds tadi tost eds ei tsdz 7) ae 


S 2 


xovewod Goison aids sugds. MI9O1OD xedsons over s 


epatbossoxg seezporq aA 


edt dtiw aeltoennoo ai a evissinezeiqe: 5 buswos ea ltenl 
=: — 9 a 


-Bloonce edd to azedosed 


“mt ax. > «6 “ go ol a 
7; % pes 4 YEE) z. 


ed oF digo ease aids ck aarel Akssx1e9 iis 3s ton ms, a 


a9 pd apatbsssorg nolsoele ody bisode 1908 box dams ot 


_ eve vwotsegtotssea to fu. oalxs, Sdpim tad Yezevpzsape Pe 


_g Mpatbopeerg seodt at evolms — es 


sonx to extras at eee gid. 


-coteaimdise xebas apiss, at ros3em ods xawges 


‘ divest moteys Loa oat tedd oxs sTT, Bs ai: * Lo i 

‘ _§ tot soadoH ..1M aves ow y t0n0H 3uOF :AMITEMUA . AM ss 
= . ®2erose? do Bee eleoh sina wal els eptatagne, redsd 
; vm kG ae cae noedol pm M oxoted * TRUOD aT owe" : 
4 ip s Lipenaoo ak bi-V Bedoolxevo ; ow tect om bebmimox ned si 


sees sid3 mk aememanees edt ot anoltosatdo 0 noleapoelb avo 
1385 
rodgortw 5S que 34 Anidd T ,asmfes> .xM 


Be. Git ? Ber- 


sotsoefdo yas oved voy fon: 


"eS 


fea o peveante stig Visuolkva 
2 wrt os FY ey? xine wee: ge 


bor NE Sore ®) 


6591 


Mullaney did the cross-examination. 
May I briefly consult with him for half a minute? 
THE COURT: Very well. 
MR. CASHMAN: No objection, Your Honor. 
THE COURT: All right. 
Let it be admitted without objection. 


(Plantiffs' Exhibit No. V-14 admitted 
in evidence.) 


MR. Hobson, will you take the stand, sir? 

MR. KUNSTLER: Your Honor, while Mr. Hobson is taking 
the stand, we have one witness in the courtroom who is not an ex- 
pert witness, and that Miss Conner, who I think is sitting 
back there. — 

I want to know if you want to invoke the rule with 
reference to Miss Conner? 

MR. CASHMAN: Yes, Your Honor. 

THE COURT: All -raght. 

Will you ask Miss Conner to go to the witness room. 

Whereupon : 

| JULIUS HOBSON. 
was called by the plaintiffs in rebuttal, and resumed the 
witness stand, having been previously duly sworn, and was 


further examined and testified as follows: 
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DIRECT EXAMINATION 

BY MR. KUNSTLER: 

0 Mr. Hobson, at my request did you study Defendants' 
Exhibit No. 51? 

A. Yes, I did study Defendants' Exhibit 51. 

Qo Now, also at my request, did you prepare two charts 
with reference to the same material covered in Exhibit 51? 

A. Yes, I did. 

I wepared one chart called Selected Data on District 
of Columbia Elementary Schools for the school year 1962-63 
through 1964-65. 

And I prepared another separate tabulation or chart 
called Selected Data on the District of Columbia Elementary 
Schools in the school year 1962-63. 

0 May I have those and we will have them marked. 

MR. KUNSTLER: Mr. Clerk, would you mark the large one 
as V-19? 

THE DEPUTY CLERK: Plaintiffs' Exhibit No. v-19 
marked for identification. 


(Chart marked as Plaintiffs' Exhibit 
No. V-19 for identification) 


MR. KUNSTLER: This is V~20. 
THE DEPUTY CLERK: Plaintiffs' Exhibit No. V~-20 


marked for identification. 
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(Chart marked as Plaintiffs' Exhibit 


No. V-20 for identification.) 
BY MR. KUNSTLER: 


0. Now, Mr. Hobson, did you turn over these charts during 
the wek-end to the District of Columbia Corporation Counsel's 
office? 

A. Yes. As we agreed, I took the first chart down to 
the Corporation Counsel's office at 2:30 on Saturday. 

Q You say first chart. Which one are you referring to? 

A. I am referring to Plaintiffs' Exhibit V-19. 

0. What about V-20? 

A. v-20 I took down to the Corporation Counsel's office 
on Sunday morning. 

Qa When did you receive them back? 

A. I received these back -~ I went by the District 
Building and picked them up about seven o'clock last night. 

0 Now, with reference to V-19, would you indicate to 
the Court what you have done on V~-19, where the statistics 
which are on the chart came from, and what the purpose of the 
chart is. 

A. First, let me say that the entire sources, all of the 
iotpens for this chart are Plaintiffs’ Exhibit P-7, P-6, P-5 
and P-8. 


These have to do with school population or pupil 
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membership. And Defendants’ Exhibit 51, and the House Committee 
On Education and Labor hearings before the Task Force on Anti- 
poverty in the District of Columbia in October, '65, and in 
January, '66, pages 66 to 68, which deal with the income level 
of the communities in which these schools are located. 

This chart I am looking at now, V~19, which takes 
into consideration three school years, I have divided the 
schools into groups of ten, rather than the 20 percent or the 
26 schools that were utilized in Mr. Carroll's group in exhibit 
~- I mean, Defendants' Exhibit 51. 

Three or four observations can be made on the basis 
of the figures in these charts. 

one is that in Mr. Carroll's group of 26 schools, 
at the top, in the top cost schools and 26, I believe, or 20 
percent in the low cost schools, he talks about or shows a 
spread Of $139.84 between the average expenditure per pupil 
at the bottom and the average expenditure per pupil at the top. 

Taking this same year and dividing these schools 
into groups of ten, ten lower and ten top, I find a spread of 
~~ between these schools -- of an average of about $214, 

I also find on my chart that the -- looking at the 
income levels of the neighborhood of the top ten schools, that 


almost all of the top ten schools are in what can be considered 
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the middle and upper income ranges. 

In other words, Key School, for example, which is a 
very high cost school, is located in a neighborhood in which 
the median income is $14,000 a year and over and it has only 
zero point six percent black pupils. 

These schools also in this chart were aa by the 
percent of pupils in the schools. 

Jackson, which is the highest school cost-wise, in 
this top ten, has 15 percent or reunded to 16 percent black 
pupils. 

Carver, for example, which is in the $5,000 bracket and 
in the high cost schools is 100 percent. It Aap ae 
black pupils. 

Down at the bottom of the chart, all of the ten 
schools at the bottom were for all practical purposes, and by 
definition these are the low cost schools, ten schools, nagxeyaeed.. 

The lowest ratio of black pupils in these schools 
rounded to 74.9 percent. The rest of them are from 78 up to 
99.0 percent black. 

So the low cost ten schools -in the District of Columbia 
based on these exhibits which I named are located, as this 
chart shows, in the poorer neighborhoods and the high cost schools 


then are generally located in the rich neighborhoods. 
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In the school year 1962-63, which is what we are 
talking about now, based on Defendants’ Exhibit 51 about 8.3 
percent of all the white children in the elementary schools 
were in the top ten schools, while only 1.7 percent of the black 
children enrelled inthe elementary schools in that year were 
in the top ten schools. 

Now, if you move to 1963-64, on this V-19, you will 
find Mr. Carro}l1 did net do this year, so there was no ~~ I 
wouldn't have a spread which he put into the record, but I did 
it on the basis of ten top schools and ten bottom schools. 

Again all of the bottom schools with the exception of 
Hendley were alinost completely segregated. 

Hendley had 56.6 percent black students, so I guess 
you could call that an integrated school. 

There were some black segregated schools in the upper 
ten cost schools in the school year 1963-64. 

And in this school year 1963-64, the lowest ten schools 
ranked by expenditure per pupil contained 9.3 percent of 
all black elementary school children in the District of Columbia 
with about 7.3 percent of all whites in the elementary schools 
located in these schools -~ registered elementary children 
located in these lower ten schools. 


And the spread between expenditure per pupil in the 
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two groups was $257. 

Moving over to the last school year which we looked 
at on v-19, which was the school year 1964-65, again Mr. Carroll 
did not consider this year, so I don't know what spread he would 
get with 26 schools. 

But I foundthe spread between the high cost ten schools 
in '64~'65 and the low cost ten schools in the same year of 
approximately $209. 

oo In other viwts’ the average expenditure in the high 
cost schools was $209 higher than the average expenditure in the 
low cost schools. 

ava vdgltns generally speaking, the high cost schools 
were located in what we might consider the middle income 
and the upper income areas. 

There was one school or two schools in here, Mott 
and Morse which were located in the areas where the income range 
was $3,000to $3,999. 

The mode of this distribution here by inspection looks 
like $5,000 a year. That is the upper income group. 

The mode means the most number of times that a range 
appears in the distribution. 

Looking at this in terms of the percent of pupils, 
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schools in the upper ten cost schools. 

There were all of the schools in the lower ten cost 
that year that were completely segregated, ranging from 70.7 
~~ well, not dies bth ber ~~ ranging from 66.7 percent black upto 
to 100 percent black, which was Lenox Annex. 

Finally, in the school year 1964-65 8.9 percent 
of the 80,274 black elementary school children were in the 
ten schools with the lowest expenditure per pupil and of the 
9,445 white elementary school children 13.5 percent were in 
these same schools. 

And not one of the bottom ten schools in, any given 
year was located in a wealthy neighborhood. 

Bunker Hill is the only school in the low group that 
is located in what can be called a middle income neighborhood, 
where the range is from $9,000 to $9,999. 

This chart I think in summation generally shows a 
point we have been making all the time, that the poor black 
communities in terms of expenditure per pupil, poor and black 
communities, because this includes a number of poor whites, 
receive worse treatment expenditure ---=- 

3 MR. CASHMAN: Objection, Your Honor. 

THE COURT: Yes. 


MR. CASHMAN: There is no ground in terms of what this 
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chart shows about treatment. 

Now, I don't know what treatment means. Treatment 
could mean anything. 

Now if the witness wants to refer to money values 
and per pupil expenditure which is displayed on that document, 
he is free todo so, but to interpret what is treatment from 
this, Your Honor, I don't think is within the realm of his testi- 
mony. 

THE COURT: Mr. Hobson, suppose you use another word 
than treatment. 

|THE WITNESS: Well, I would like -- 

THE COURT: What were you saying that this chart 
shows? 

THE WITNESS: I said that in summation this chart 
shows what we have been contending all the time, that the 
poor and black communities are worse off in terms of expenditure 
per pupil in the District of Columbia public schools for the 
three years which we looked at on this chart. 

They are worse off in terms of money. Treatment I 
meant in terms of income, money only, not anything else. 

That is the general position shown on this chart. 

BY MR. KUNSTLER: 


0. Mr. Hobson, you referred to the Hendley School and 
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as 
I ask you whether Hendley appears/ one of the bottom ten in 


1962-63 on your chart? 


A, Yes, Hendley appears as one of the bottom ten ~-- wait 


I am sorry. F 

No, Hendley does not appear as one of the bottom ten 
in 1962. 

0. But it does appear in 1963-64, is that correct? 
A. Yes, it does. 
0. Now, Mr. Hobson, I wanted to ask you, you gave as 
Your source, I believe, for the information of this chart, 
P-5. 
Was that one? 
A. That is one of them. 

MR. KUNSTLER: All right. 

Your Honor, I have P~5 here. I would like to have it 
marked P-5 and offer it into evidence with this witness. 

It is a District of Columbia document furnished to us 
by the District of Columbia, pupil membership in regular day 
schools on October 22, 1964 compared with October 17, 1963. 

THE DEPUTY CLERK: Plaintiffs' Exhibit P-5 marked 


for identification. 


(Document, pupil membership in regular 
day schools on October 22, 1964 
compared with October 17, 1963 
marked as Plaintiffs' Exhibit No. 

P-5 for identification.) 
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MR. CASHMAN: May I see it, Your Honor? 
THE COURT: Surely. 
Let counsel see it. 
MR. KUNSTLER: Yes. 
THE COURT: All right. 
(Mr. Kunstler shows to Mr. Cashman) 
BY MR. KUNSTLER: 
0 Now, Mr. Hobson, you also referred to some other 
exhibits. 
I want to show you -- 
MR. KUNSTLER: May I have marked, Mr. Clerk, F-8 
and F-9 for identification? 
THE DEPUTY CLERK: Plaintiffs’ Exhibit F-8 marked 
for identification. 
(1964-65 Expenditures per pupil for 
elementary schools marked as 
Plaintiffs' Exhibit F-8 for identi- 
fication.) 
Plaintiffs' Exhibit F-9 marked for identification. 
(Same as FS8 only for junior and senior 
high schools marked as Plaintiffs’ 
Exhibit P-9 for identification.) 
BY MR. KUNSTLER: 
0. I show you F-8 and F-9, which are respectively the 


per pupil expenditures fér 1964-65 for the elementary schools, 


which is F-8, and the same for the junior and senior high 
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schoQls, which is F~9, and ask you if you consulted those in 
the preparation of your chart? 
A. (Examining) 

No, I did not consult~= these documents in the prepara- 

tion of my chart. 

I didn't deal with the junior high schools and the 
expenditures per pupil that I used for the school year 1964-65 
came from -~- just one second. 

Iam sorry. Yes, I did refer to F-8. 

Q F~8? 

A. Right. That is where I got these. 

Q F-~9 refers to the junior and senior high schools 
which are not on your chart? 

A, I did not use F-9. 

0. All right. 

MR. KUNSTLER: Then, Your Honor, I would like to offer 
F-8, which is also a District of Columbia document. 

BY MR. KUNSTLER: 

Q Now, while counsel is looking at F-8 and P-5, I will 
hand you back V~20, and ask you what that chart purports to be. 
A. V-20 again is called Selected Data on District of 

Columbia Elementary Schools in the School Year 1962-63. 


The source of this chart is Plaintiffs’ Exhibit P-7, 
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which deals with pupil membership, and Defendants’ Exhibit 51, 
which is Mr. Carroll's -~ the document that Mr. Carroll testified 
from, and the House Committee on Education and Labor hearings 
before the Task Force on Antipoverty in the District of 

Columbia in October, 1965 and January, 1966: pages 66-68 

contain data on the economic level of the neighborhood. 

That was the data where we arrayed. 

These are the same schools that Mr. Carroll listed 
in Defendants’ Exhibit 51. 

I just took them with the same array, according to 
high cost schools by per pupil expenditure and low cost schools, 

and I put in the income ranges by each of the schools based on 
the House Committee report. 

Also I put in the number of black pupils and the 
number of white pupils and the percent of black pupils and the 
percent in the high cost schools; the number of white pupils 
and the number of black pupils and the percent of black pupils 
in the low cost schools. 

The main conclusion that can be drawn on the basis of 

the data shown in this chart, the conclusions are that in the high 
cost schools the black pupils which total around approximately 
6,927 represented 9.4 percent of all of the black children 


registered in the elementary schools inthat year. 
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The white pupils in that same upper income cost group 
numbered 2,339 and represented 19.2 percent of all of the white 
children registered in the elementary schools in that year. 

In the low cost schools,for the most part the schools 
in the low cost area were predominately black, I think, with one 

exception, of Simon, which had 31.4 percent black students in the 
low cost area. 

MR. CASHMAN: Excuse me, Mr. Hobson. 

Your Honor, with respect to Hendley listed under the 
low cost schools, I think there is an indication that the 
percentage of black pupils was 39.4? 

THE WITNESS: Right. 

MR. CASHMAN: Which would make that predominately 
white, would it not? 

THE WITNESS: That's right. 

MR. CASHMAN: I see. 

Did I hear you correctly, Mr. Hobson? 

| THE WITNESS: Beg your pardon. 

MR. CASHMAN: Did I hear you correctly with respect 
to only one school you indicated was ~-- 

THE WITNESS: If I said that, I am sorry. 

MR. CASHMAN: I believe that is what you said. 

THE WITNESS: I should read this, you are correct 
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that Hendley again is/predominately white school in the low 
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cost group at 39.4. 

The rest of the schools are predominately black. 

In the low cost schools the black pupils which 
numbered 19,969 represented 27 percent of all of the black 
pupils registered in the elementary schools in that year. 

The white pupils in the low cost schools which 
numbered 2,474 represented 20.3 percent of all of the white 
pupils registered in the elementary schools in that year. 

Now, the income ranges here,again, none of the 
high income areas ~~ or none of the low cost schools are 
located in what we would consider the high income areas, from, oh, 
$10,000 to $10,999 up to $14,000 and over. 

If you take the mid values of these income ranges ~- 
that is $11,000 to $11,999, the mid valve would be $11,000 and 
something like 4999 if you take the mid values of these upper 
income ranges and add them up and divide by the total number 
of schools, you come out with an average income range for the 
upper bracket of $7,557. 

If you do the same thing for the low income schools, 
you come out with an average income of $5,528, indicating that 
the schools in the high cost group are in communities which have 
on the average $2,000 more income than schools located in the 


low cost units. 
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] Again, finally, I think this chart shows that the low 
cost schools are located in the predominately black and poor 
community while the high cost schools are iecates ~- while | 
some of the black community can be found in the high cost schools, — 
but all of the affluent community, childrmin affluent com- 
munity, have access to high cost schools. 

This is what this was designed to show. 

BY MR. KUNSTLER: | 

Qa Now, we have talked about Hendley. 

In 1962-63, if I may just look at V-20 for a moment, 
the Hendley School had 39.4 percent of black pupils, is that cor- 
rect? 

A. That is correct. 
0. And it is almost at the top, is it not, of the per 
capita income of the low schools? 

Is that correct? 

A, That is correct. 

0. Well,how far from the top of the 26 schools does it 
appear? 

A Well, it is ~~ I think it ranks -- it is about No. 21, 
and its median income or the income range in its community is 
$6,000 to $6,999. 


Q When you say that it is ranked 21, what does that 
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mean? 

A. I mean it ranked 21 in terms of being -~ well, it is 
ed from the bottom in terms of expenditure per pupil. In 
other words, Hendley is one, two, three, four, five, six schools 
down from the top. 

a Of the low20 percent of the schools, correct? 

A. Of the low 20 percent. 

0. Now, I want to ask you this question: 

Do you have the figures for the black attendance at 
Hendley for the next year? 

A. For 1963? 

Yes, I do, for the next school year, which was 1963- 
64, 56.6 percent of the students were black. 

0 What about 1964~-65? 

A. 1964-65, 75.4 percent of the students were black. 

0 So within the two-year spread you have more than 100 
percent increase, do you not, in black pupils? 

A. That is correct . 

a Now, in ‘62-63, as I understand it, Hendley was not 
in the first -- or the lowest ten schools, is that correct? 

A. It was not. 

Q Now, does it appear in the lowest ten schools in 


63-64 or '64~65? 
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A. Yes, it does. 

0 What is its position in '63~-64? 

A. In ‘63-64, Hendley was six schools down from the top 
in the lower group. 

In other words, Van Ness had the highest expenditure 
in the lower group of $250. 
Hendley was at $238. It ranked number six in the 

lower group. 

a Now, what happened to Hendley in the following year, 
which would be "64-65? 

A. In 164-65, Hendley was 75 percent black and was 
third down from the top in terms of expenditure per pupil. 

Q That is still within the top ten -- the low ten? 

A. Right. 

+) Of schools in the District of Columbia? 

A, Still within the low ten. 

Q Now your chart only pertains to elementary schools, 
is that correct? 

A, That is right. 

eo MR. KUNSTLER: Your Honor, I have no further questions. 
I would just like to renew my offer of V-19 and V-20 as well as 
F-8 and P-5, and I might indicate to Your Honor that the pages 


which Mr. Hobson made reference to in the House hearings, 
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pages 66 and 67, are already in evidence I believe as our F~2. 

MR. CASHMAN: One moment's indulgence, Your Honor. 

MR. KUNSTLER: Your Honor, I would aso like to 
offer F~9. This witness has not testified to it, but it is 
an official document and I would like to offer it to make the 
record complete. It is the per pupil expenditure for '64-65 for 
the high schools and the junior high schools. 

It doesn't play any part in these charts, but just to 

kéep the record completely up to date. 

MR. CASHMAN: Your Honor, I would like te first of 
all say that the witness’ testimony does not seemtto me to be 
rebuttal testimony. 

Here we are talking about a different selection other 
than Doctor Carroll made, not that that actually, Your rin is 
terribly important except as it affects whether or not this is 
rebuttal testimony. 

It seems to me, Your Honor, we discussed in terms of 
Doctor Carroll's testimony the years 1962-63 and we limited it to 
that. 

Now we have here a discussion of different schools 
for the years not only 1962-63, but '63-64, and '64-65. 

Your Honor, it does not seem to me that this is 


proper rebuttal testimony. 
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THE COURT: Do you have any objection to the exhibits? 
MR. CASHMAN: Your Honor, I would like to ask the 
witness just a few questions, if I may. 
THE COURT: All right. Go ahead. 
CROSS~EXAMINATION 
BY MR. CASHMAN: 

a Mr. Hobson, in terms of the top ten schools that are 
listed in your chart V-19? 

A. Right. 

Q Of the top ten schools in 1962-63, how many of those 
schools according ~-- of the ten, how many of those were 
predominately Negro, according to your chart? 

A. One, two, three, four. 

0. Now, in terms of the top ten elementary schools 
1963-64, would you indicate for the Court how many of those 
schools were predominately Negro according to the chart and will 
you indicate if there waseone that was exactly half Negro and half 
white? 

A. One, two predominately Negro and one, Grant, 50 
percent, Negro. 

0 Now, referring to the school year 1964-65, Mr. 

Hobson, would you kindly indicate, according to the chart, how 


many of those elementary schools, those ten elementary schools 
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were predominately Negro? 

A. One, two, three, four, five, six, seven. 

0 Now, Mr. Pasden. in terms of the year 1964-65 and 
the elementary schools listed in the top ten, according to 
per pupil expenditure as you have them displayed on your chart, 
I would ask you to direct your attention to the income level 
of the school neighborhood and I would ask you how many times 
there appears the income level in the top ten from $3,000 
to $3,999? 

A. This is 1963-64? 

0 No. I am referring te '64-65. 

A 1964-65. 

That appears one, two, three times. 

0 I see. 

It appears, does it not, Mr. Hobson, the income 
level of school neighborhood runs all the way from $13,999 
to $3,000 in terms of polar ‘ntcibetion in that chart? 

A. That is correct. 

0. May I ask you this, Mr. Hobson, in terms of your 
chart Number V-20, which is Selected Data on District of 
Columbia Elementary Schools in the School Year 1962-63, can 
you indicate in terms of the high cost schools, according to 


the chart, how many of the high cost schools listed are there, 
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first of all? 

A. One, two, three, four, five, six, seven, eight, nine, 
ten, eleven, twelve, thirteen, fourteen, fifteen, sixteen, 
seventeen, eighteen, nineteen, twenty, twenty-one, twenty-two, 
twenty-three, twenty~four, twenty-five, twenty-six. 

0. Mr. Hobson, would it be fair to say that of those 
high cost schools, that 16 of them, according to the chart, 
would be predominately Negro? 

A I can tell you in a minute. 

One, high cost schools, two, three, four, five, six, 
seven, eight, nine, ten, eleven, twelve, thirteen, fourteen, 
fifteen, sixteen, correct. 

Q Now, Mr. Hobson, I am going to ask you to refer back 
to the other chart that is in front of you, which you prepared, 
and I am going to ask you, sir, to consult Footnote Number 3. 

A. Footnote Number 3? 

0. Yes. 

A. All right. 

0 Does that indicate that in the school year 1964-65 
that 5.8 percent of all white children in the elementary schools 
were in the -- of all white children in the elementary schools 
were in the top ten schools, while 4.5 percent of all black 


elementary school children were in the same category? 
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A. That's right. 


0. Is that correct? 
A. Yes. 
Q Now, is the difference in terms of percentage there 


1.3 between the white children percentage-wise? 
A. Yes. 
Q And the black children? 
A, 1.3. 
0 May I ask you this: 
Mr. Hobson, in terms of Footnote Number 1, and as 
a matter of fact, all the footnotes in 1, 2, and 3, relating 
to the top ten schools, as you have them displayed, did you figure 
out a numerical figure which would be related to the percentage 
figures that are down there? 
A. Yes, I did. 
Q Well, then -- 
A. Would you like to have the numerical? 
Qd Yes. 
If I could ask you certain questions perhaps you 
could indicate to me what the figures are. 
| In the school year 1962-63, I am referring to 
Footnote Number 1 now, sir, on the larger chart. 


A. All right. 
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0 We have a statement that 8.3 percent of all white 
children in the elementary schools were in the top ten schools. 
What figure would be represented by 8.3 percent 
of all white children in that expression? 
A. If my calculations are correct, that would be 1,000 
about 1,006 children. 
0 All right. 

Now in terms of the 1.7 percent of the black children 
enrolled in the elementary schools that year who were in the top 
ten schools, would you kindly indicate what numerical figure 
that represents? 

A. That represents, if my calculations are correct, 
1,230 children. 
0 All right. 

Now in the school year 1963-64, and I am referring to 

Footnote Number 2, now, of the chart. 

A. All right. 

8) About 10.9 percent of the total white elementary school 
enrollment was in the top ten schools. 

What was your numerical figure for that, sir? 

A. That would be 1,185 children, approximately. 
0. I see. 


Now against only 1.0 percent of all black children 


ae 


Se 


etidw [is to taeoteq €.8 jedd tnometsse 6 eve SK war ; 


.eloodoe net qos oft ai e109ew sloorise funanomale eit mt nexbiido 


I= 
4 a + 
_ = 


jnsoseq €.8 yd hesnesexqex ed cama ere tt jeaw 


ret eros: > ere htestegas” ends ‘ot aowbitds etidw ifs 20 
000,1 od bivow #sd4 ,\Foetrod exs enottsivclse yet. tI. whe eof bia 
-terbiido 300, tr a 
jedoks S000 _ 


aerblido tosid eit to tasotseg fT. i edt %o amet at wou a 
qot oft at oxow onw xs9y jst elooroe yrsinemele ond ak rey oune 


one ispixzomiint tedw etsoibai yibuia voy Sivow veLoorive | 


 SOREIOS oT anolteivolso yar tL  esneesiqes set? Ae 


<tighe Mams alee — 

ot patizoter ms I bas ,b9-£8@L xsey Loordoe ont nk wot | 6 a 
.tusdo edd Yo .wor .S todmum on 

eters ok ves o2 oii stdgbeSan aie 

foutns Lamueae od idw Isdot of 20 Snso10eq 0.0L tuodA 
eects. rae efectos aod qot edd at iesw jnomiLe 


se a \ aexbitde @8f,i ed bivow jedT A. 4 
y | hig “- TK — > , P | | 

7 ee baceagan Ss 26 . tLe . VO f oon. > tolbaoe 

¥ : do to _dnsox84 0.1 yiao sensigat 4. 


6615 


enrolled in the elementary schools. 
What number would 1.0 represent? 
A That would represent about 800 children, 801, some- 
thing like that. | 
0. Now, Mr. Hobson, with reference to Footnote Number 3 
again, would you translate the 5.8 percent of all white children 
in the elementary schools inthe top ten into a number? 
A) sO ALI raght. 
This is the school year 1964-65? 
Q Yes, sir. 
A, All right. 
In the top ten into a number would be 549 children. 
0. That would be 5.8 percent of the white children? 
A That is correct. 
ey Would you indieate to the Court what 4.5 percent of 
all black elementary school children would be? 
A. That would be 3,620. 
a I see. 
Well, I have one question. 
You spoke, Mr. Hobson, about a mode. 
A. A mode? 
Q Right. 


THE COURT: Would you spell that? 
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THE WITNESS: Mode, I think it is m-o-d-e. 
THE COURT: All right. 
BY MR. CASHMAN: 

0 Mr. Hobson, in terms of the low cost schools, what 
would be the mode, if you have determined it, with respect to 
income level of school neighborhood in the low cost schools 
on your long chart? 

A. You would have to bear with me while I count the 
figures. 

The mode is the most number of times a figure occurs. 

a All right. 

A, So I will have to count these. 

0. All right. Fine. 

A, If I count correctly, the mode in that distribution 
would be $4,000. 

0. Now, in terms of the high cost schools, will you 
indicate what the mode is? 

A What the mode is. 

If I count correctly, there are two modes here. 
One is -- well, there are two -- not two modes, but there are 
two groups of figures here which appear an equal number of 
times. 


One I believe is $5,000 and the other is $11,000 and 
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we choose $11,000 because that makes our point. 
0. In terms of averaging these income levels out, did 


you undertake to do that, Mr. Hobson? 


A. This is the only a2 yes, that's right. 
I just took the mid values of each of these dis- 
tributions -~ I mean of these spreads. 
0. I see. 
A. And half-way between and then added them up and 


Givided by the total number of schools, and I came out -- do you 


want the figure? 


0. Yes. 
A, I cameout in the top ten with an average of around 
$7,357. 


0 Yes, sir, and in the bottom? 
A, In the bottom when you do the same thing, I came out 
with about $55538. 
0 What is the difference between those two figures? 
Can you calculate that r me while you are sitting there? 
A. I think about $2,000 difference. 
MR. CASHMAN: Your Honor, I have no further questions 
of the witness. 
THE COURT: Is there anything further? 


MR. KUNSTLER: No, Your Honor, I have nothing further 


hak. - : ‘ 
~~ : > 
« oll a ' 


| ar 
. \.gdtheg two eedsm tedt oavsved 000, 11% seo0do ow 


~orEB ,tuo efevel emooni seeds pnipsievs to cme . a 
ae SnoadoH .1M ,tsrid ob ot salsdxebaw 

tade niles «t@ekba edad? ‘aiaite yino efit el eld? . ~ 

ov  vehb sess to dose to esulsv bim edd Aoot gewt To bt i 
ginodce Se 5 setbsenge gaeds %o asem 1 -~-.eaol 3 
992 I.) Roy oe 

ims qu meds babhs nod brs moowsod ysw-2iad se 
= ob -- 3uo omen I bas ,eloonfoa to rede Istos ert wd J 
PEL Ie ' . | bie a Fexupst ed : 
-20¥ a 

bayors Io SPSTSVs as dsiw met qot od at tg0enso.X 4 = 


a 
= 
— 


aot $e-ica2> th.r ate Smossod efs al Bas ,1ie ,asY —_— 

tuo emap I pe emse edd ob voy usriw modded edt ali. oA, _ 

por Aihé: ceebiacneen deh 20) 5 ow feenenaiitite: | 

is Seemupit ows saodt nsewsed sone1ettib edt ait tsdW. + 

Sores? aissie | ets yoy olidw om 1a tedt etsiluaiso voy a 

as athe, Sy POMOMORRLD. 000.82 duods Aatdt 1 a : 
anolseeup raitsxv? om ovad I xonolt wot 48 akg < 

| to tadinteh: Fede *) Sere Balas oxen corrpsepomtdr 

} priddyas oxed? ef :AU0D SET sont 

OnOH TOY oH sAEITAMUA AM * 


6618 


of the witness. 

THE COURT: Well, the Court's ruling is that these 
exhibits are sufficiently connected with Doctor Carroll's 
testimony to be recognizable and qualify as rebuttal. 

Now, I take it, Mr. Cashman, that your objection 
relates not only to V-19 and V-20, but also to F-8 and P-—5? 

MR. CASHMAN: Well, Your Honor, with respect to P-5 
and P-8 and F~9, they are official documents of the District 
of Columbia, so I have no objection to them in terms of 
either authenticity or accuracy. 

My only objection runs to their being considered in 
terms of rebuttal. 

Now I think counsel did make the distinction that he 
was putting F-9 in, not in connection with this testimony, 


because it relates to junior high schools and high schools, 


oe 


whereas the testimony related merely to elementary schools. 

But, Your Honor, therefore I have no objection to F-9. 

But in terms of F-8, it is restricted merely to the 
factfthat it constitutes rebuttal testimony and the Court has 
already ruled in that regard. 

THE COURT: All right. 

Let F-9 be admitted without objection and the 


rebuttal objection will show as to F-8, P-5, V-19 and V-20. 
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Now, Mr. Hobson, when you used the term predominately 
Negro and predominately white, in your testimony just then, 
did you mean more than 50 percent? 

THE WITNESS: I meant more than 50 percent. 

THE COURT: All right, sir. 

Thank you very much. 

Any further questions? 

That is all, Mr. Hobson. 


(Whereupon the witness lft the stand.) 


(Plaintiffs' Exhibit F-9 admitted 
in evidence.) 


(Plaintiffs' Exhibits F-8, P-5, 
V-~-19 and V~-20, admitted in evidence 
with a rebuttal objection.) 

MR. KUNSTLER: Your Honor, before I call our next 
witness, who is outside, I would like to offer into evidence 
Tables 22 of the Bureau of the Census Report calied: Governmental 
Finances in 1964-65, GF No. 6, which is an official publication 
of the Bureau of the Census, and Table 22 refers to the per 
capita amounts of selected items of state and local government 

finances, 

We are calling particular attention, of course, to 


the figures on education. The District of Columbia is listed 


along with the states, together with a United States average 
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and a median state average as to the amounts spent for education 
broken down into total, capital outlay, other than capital 
Pielke and for local schools. 

The purpose of the offer is to indicate the ranking 
of the District of Columbia, which I believe is 48 on the list, 
as compared to the -~- 

MR. CASHMAN: Now, Your Honor, before he reads it, 
I would think that I would at least be entitled to see it. 

MR. KUNSTLER: I am not reading it. 

MR. CASHMAN: I believe that you were reading from 
it, sir. 

THE COURT: You may see it, Mr. Cashman. Of course, Mr. 
Kunstler will not make any statements with reference to what 
that document tien until you have an opportunity to study it. 

MR. CASHMAN: Your Honor, may I have an opportunity to 
study it? | 

MR. KUNSTLER: May we have it marked, first, Your Honor? 

THE COURT: Have it marked. 

MR. KUNSTLER: A-37, Your Honor. 

THE DEPUTY CLERK: Plaintiffs' Exhibit A-37 
marked for identification. 

(Bureau of the Census Report marked 


as Plaintiffs Exhibit No. A-37 for 
identification.) 
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MR. KUNSTLER: I would also like to know, Your Honor, 
if the defendant is going to offer into evidence the various 
textbooks which weredtestified to by ~~ I believe it was 
Mr. Nathaniel Dixon. 

MR. REDMON: They were offered in evidence already, 
Your Honor. 3 

THE DEPUTY CLERK: They are in evidence. 

MR. KUNSTLER: Oh, they are in evidence? 

‘MR. CASHMAN: My understanding is that they are in, 
yes. 

- MR. KUNSTLER: Then I withdraw the question. 
|Your Honor, would it be proper now to ask you for 
a five-minute recess? We have a witness waiting outside. 

THE COURT: We can take a recess. 

Do you have something in your hand you want to offer? 

MR. KUNSTLER: No, Your Honor. 

THE COURT: We will take a five-minute recess. 


(Whereupon the Court took a short recess.) 
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AFTER RECESS 

MR. KUNSTLER: Your Honor, we will call 3s our 
next witness Caryl Conner. I might indicate, Your Honor, 
that this is not a rebuttal witness. We left in the record, 
if Your Honor will recall, an opening to ¢all her when I 
indicated there had been just issued a report with reference 
to the number of failures in the Armed Forces among Negroes 
from the District of Columbia taking the Armed Forces AFQT, 
the Armed Forces intelligence test; and the record will 
bear out that we indicated that we would hold the record 
Open, and Your Honor gave us permission to hold the record 
open for Mrs. Conner who was not available then. 

Thereupon, 

CARYL CONNER 
was called as a witness for the plaintiffs and, being first 
duly sworn, was examined and testified as follows; 
DIRECT EXAMINATION 
BY MR. KUNSTLER: 
& Mrs.Conner, Will you state for the record by 
whom you are employed? 
ry By the Department of Health, Education and 

Welfare in the Office of Education. 


Q And what is your position? 
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A I am the managing editor of the magazine, the 
American Education. 

Q Would you gve your name for the record and spell 
both your first and last name? 

A My name is Caryl, C-a-r-y-1, Conner, C-o-n-n-e-r,. 

MR. KUNSTLER; May I have this marked A-34a. 

THE DEPUTY CLERK: Plaintiffs' Exhibit A-34a 

marked for identification. 

(Copy of American Education 
magazine, October 1966, was 
marked Plaintiffs' Exhibit A-34a 
for Identification. } 

BY MR. KUNSTLER: 

Q Now, you mentioned the magazine, American Education, 
and I ask you, is this document A-34a, a copy of the American 
Education? 

A Yes, it is. 

& And what is American Education? 

A it is the official journal of the Office of 
Education, the only regularly published periodical that 
represents the Office. 

Q And how often does it come out? 

A Ten times @ year. 

& Now, I have shown you the issue for what month? 
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A October. 
leg Of what year? 

A 1966. 

Q And I call your attention to an article called, 
"How Good Are Our Schools?" and ask you whether you are one 
of the authors of that article. 

A Yes, I an. 

And who is the other author? 

A Richard de Neufville. 

Q And who is Richard de Neufville? 

A Richard de Neufville was the White House fellow 
attached to Secretary McNamara last year. He was previously 
@ national merit scholarship winner and National Science 
Foundation scholarship holder for four years, both 
scholarships four years. He is presently on the faculty at 
MIT. 

uy In what capacity? 

As an assistant professor. 

q In what field? 

A Civil engineering. 

Q Now, Mrs. Conner, you are not an expert in 
education? 


A No, sir. 
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Q And I want to call your attention to the chart 
which appears, I believe, is it page 9? 

A I don't know which chart you are referring to. 

@ On page 9 of the October 1966 issue of American 
Egucation, and I am referring only to that chart which is on 
the extreme right-hand side of the page, which is headed; 
"Armed Forces mental test failures, 18-year-olds: June 1964- 
December 1965 study (by percent). 

Now that is a chart illustrating what? 

hs The failure rate on State by State basis with 
white and Negro breakdowns of an eighteen month study of 
early examination of eighteen year olds conducted by the 
Department of Defense as a result of the Manpower Conservation 
Commission's recommendation to the White House. 

foe I wanted to ask you, a failure rate on what? 

A On the Armed Forced Qualification Test. 

Q Can you explain to the Court just what the Armed 
Forces Qualification Test is? 

A It is an examination administered by The Surgeon 
General's Office of the Department of the Army, and it is 
taken by everyone entering or being considered for entry 
into the Armed Services, 411 branches of the Armed 


Services. 
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Q Now, Mrs. Conner, where did the information come 
from? | 

A In that chart? 

q With reference to this chart. 

A From the Office of The Surgeon General of the 
Department of the Army. 

Q And would you tell the Court what you received, 
what the date consisted of that you received from the 
Department of Defense? 

A The raw data was a worksheet with penciled in and 
inked in figures on legal size stationery with several 
columns, and it had exactly identical information that 
is published in thet particular chart. 

Q In other words, you had nothing to do with 
assembling the data yourself, you received it from the 
Department of Defense? 

A I received it from the Department of Defense. 

MR. KUNSTLER: May I have marked for identification 
A-38. 
THE DEPUFY CLERK: Plaintiff's Exhibit No. A-38 
marked for identification. 
(Data concerning Armed Forces 
mental test failures was marked 


Plaintiffs' Exhibit No. A-38 
for Identification. ) 
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MR. KUNSTLER: Thank you. 
BY MR. KUNSTLER: 

Q Mrs. Conner, I show you A-38 for Identification 
and ask you if you can indicate to the Court what that 
document is, 

A This is the document received from the Department 
of Defense which has the white-Negro breakdown, on the 
eighteen month study of 18-year olds. 

& Does that correspond to the chart on page 9? 

& It does, and the only difference is in some 
cases there are stars on the chart now where the total number 
of people examined provided a sample so small that we felt 
the percentage figure was meaningless. 

Q Now, with reference to the chart which appears 
on page 9 to which we have already made reference to, would 
you indicate, and I might say that I am just asking now 
for mathematical ranking, no opinions whatsoever, in 
percentages of Negro failures on the AFQT, would you indicate 
what the, say, ten jurisdictions which have the highest 
numbers of failures are? 

MR. CASHMAN: Your Honor, I have an objection 
to the question on the grounds that it is not relevant. 


THE COURT: The objection is overruled. 
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THE WITNESS: By jurisdictions-- 

BY MR. KUNSTLER: 

& I mean by States or the District of Columbia. 
That is what I am referring to as a jurisdiction. 

A Did you ask me for the highest failure rate 
among Negroes or the total failure rate? 

} I am asking you for the highest failure rate among 
Negroes. 

A The District of Columbia, South Carolina, 
Mississippi, North Carolina, Tennessee, Louisiana, Virginia, 
Alabama, Georgia, Arkansas, and Florida. 

Q Now, I notice in looking at the chart that Nevada 
and Arizona list 68.2 for Nevada and Arizona 65.1. Would 
you include those among the highest percentages? 

MR. CASHMAN: Your Honor, I understood that this 
witness was going to be asked what figures were displayed 
on a particular tabular representation, no opinions, no 
interpretations. 

Now we have already learned that this table 
comes from the Office of The Surgeon General of the Army 
and not from the Office of Education. 

Now whether or not she would include the figure 


in those above the national average on that is of really no 
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moment and is beyond any qualification that has been set up 
for her at this particular time, 
MR, KUNSTLER: I will withdraw the question, 
Your Honor. 
THE COURT: All right, sir. 
‘MR, KUNSTLER: Can I have this marked A-397 
THE DEPUTY CLERK: Plaintiffs' Exhibit A-39 
marked for identification. 
(Document relating to achieve- 
ment by Region -- Negro, was 
marked Plaintiffs' Exhibit 
A-~39 for Identification. ) 
BY MR. KUNSTLER: 

q Mrs. Conner, I show you A-39 for Identification 
and ask you whether you can identify this document. 

A Yes, sir. 

Q And what is that document? 

A It is a document which shows the size of the 
sample that represents the percentage listed in this colum, 
the total number of Negroes who make up this percentage. 

Q And that is for every State and the District of 
Columbia? 

A That is right. Excuse me. I don't think Hawail 
and Alaska. 

Q With the exception of Hawaii end Alaska? 
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A Yes. 

Q Where did you receive these figures from? 

A These figures were developed from Defense Depart-~- 
ment data in the Office of Education. 

Q Did all the raw data come from the Department of 
Defense? 

A All the raw data came from the Department of 
Defense, 

Q Now after you had created the chart from the 
Defense Department figures which appears on page 9 of our 
A-~34a --~ well, let me withdraw that for a moment and ask 
you this. 

When the data came in and the data was assembled, 
was it checked in your office? 

A Yes, sir. 

8} And can you indicate how the checking was done, 
mathematical checking now? 

A Well, I didn't do mathematical checking. 
Alexander Mood's office did that for us. 

& Is that Dr. Mood in the Office of Education? 

A Yes, it is. 

& And was the information submitted by you to him 


for checking? 
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A That is right. 

Q Now, did you also have it verified by the 
Department of Defense? 

A Yes, sir. 

Q Or the Department of the Army, rather? 

A Yes, I did, 

MR. KUNSTLER: Can we have this marked A-40? 

THE DEPUTY CLERK: Plaintiffs' Exhibit a-40 

marked for identification. 

(Letter of 9/9/66 from Col. 
Lee to Caryl Conner plus 
gelley proofs was marked 
Plaintiffs’ Exhibit A-40 for 
Identification. ) 

BY MR. KUNSTLER: 

@ Would you indicate what you did with the data 
once you had it assembled as far as the Department of the 
Army is concerned? 

A iI sent it to the Office of The Surgeon General 
and a man named Colonel Lee who was liaison person in the 
Department of the Army, Deputy Bureau of Personnel or some 
such office. I sent them galley proofs and I sent the 
original manuscript for galley proofs; and I asked for their 
careful reading and their indication as to accuracy or 
inaccuracy of the data contained in the article that was 
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drawn from anything they had given us. 

They found some errors. The errors were changed, 
and the final version as it appears in print was approved 
by them for accuracy. They so informed me by letter. 

Q I show you A-40 for Identification and ask you 
if that is the letter which you received from Colonel Lee. 
A Yes, it is. 

MR. KUNSTLER: Your Honor, I have no further 
questions. 

I offer into evidence the documents marked for 
identification only for the purpose of the mathematical 
tables contained in A-34a and not for any editorial comment 
that appears in that article. 

MR. CASHMAN: Your Honor, do I understand that 
this is for all the tables that are in A-34a or is it just 
for one table? 

MR, KUNSTLER: No, Your Honor. We are limiting 
it to the one table on the failure rate of Negroes on the 
APQT. 

THE COURT: And that appears where? 

MR. KUNSTLER: It appears on page 9. It is the 
extreme right-hand chart on page 9. 

THE COURT: All right. 


MR. CASHMAN: If Your Honor pleases, I am going 
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to object to the table, and I would like to have the benefit 
of seeing what the other items marked are with respect to 
counsel's offer. 

THE COURT: I don't know what you are offering. 
You tell me what you are offering. 

MR. KUNSTLER: I am offering the letter. I might 
as well leave the galley proofs. That is what they saw. So 


we will leave it all in, 


MR. CASHMAN: ‘our Honor, at this time before 


I can comment intelligently on what has been given tome 
which are documents of some volume, Your Honor, I am going 
to have to have an opportunity to look at them. 
I would make this initial objection, however, 
Your Honor. I indicated at the beginning that I thought 
the testimony was irrelevant. There has been no showing, 
Your Honor, of what relationship the Armed Forces mental 
test has with relationship to any issue in this lawsuit. 
Now, truly, the Armed Forces Qualification Test 
certainly is given. I have no doubt about that. It is very 
widespread. I have no doubt about that. But if its purpose 
is to serve Army qualification purposes, it seems to me as 


if there has to be established one way or the other of 
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whether or not it is a fair criterion to criticize the 
performance of the school system about which is what we are 
concerned with here. 

Now it seems to me to go to the quite narrow 
purpose of determining for Army purposes or Armed Forces 
purposes whether or not a person is qualified by their 
eriteria, taking their particular examination, to serve, 
at least give the mental cutoff for that purpose. Its 
relationship to this lawsuit, Your Honor, I am afraid I don't 
immediately see. 

THE COURT: Mrs. Conner, is it disclosed in any 
of the documents that have been offered just what this 
test is that these statistics relate to? 

THE WITNESS: The documents that have been 
offered include the magazine, but I think you are only 
referring to the chart. The magazine article itself does 
explain the purpose of the Armed Forces Qualification Test 
and also the Army's statement of its educational equivalency 
level. 

‘THB COURT: I see. 
Is the magazine article offered in evidence, too? 
MR. KUNSTLER: I am offering the article, too, 


Your Honor, but only as it relates to that particular chart. 
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I might indicate, Your Honor, I would offer in evidence 

what Mrs. Conner has brought with her, the Army's description, 
I believe, of the AFQT; and if I could have that, I will 
offer it. 

THE WITNESS: I think I left it back at that 
bench, 

THE COURT: Would you step down a minute and get 
it, Mra. Conner. 

MR. CASHMAN: Your Honor, I am confused about 
what is being offered now. My understanding was from both 
representations of counsel and upon my questioning that the 
decuments marked as plaintiffs' exhibits were being offered 
and the last table over here on the right~hand side of page 9. 
Now I understand the offer includes the entire article. Now, 
is that the present status? 

MR, KUNSTLER: Your Honor, what I said was the 
article as it relates to the chart, the Armed Forces mental 
test failures for eighteen-year olds. The article discusses 
that particular chart. It discusses other charts, too, 
which go into annual salaries of public school teachers and 
so on, Which I was not offering in. I am confining it to 
the failure rate on the test itself. 


THE COURT: Can you point to the specific part 
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of the article which discusses the point you have in mind? 

MR. KUNSTLER: Your Honor, what I can do is have 
these parts marked by the witness when she finishes her 
testimony and turn it over to counsel. 

THE COURT: How long is the article? 

MR. KUNSTLER: The article runs about five or 
six pages, Your Honor. It runs from page 2 through page 9, 
seven pages, the last two pages being charts. The seventh 
page has some sample test questions. There is some editorial 
comment in the article which I was trying to stay away from, 
because she is not an expert. I was just trying to keep 
her in the field of mathematical computations. And I could 
have her mark those portions of the article which indicate 
only the mathematical computations. 

I was not offering her to buttress any conclusions 
in the article; because she is concededly not an expert 
in education or test taking and the like. 

THE COURT: To make certain what counsel's 
objection is, I think it would be helpful to have the witness 
mark if she can the relevant parts of the article so that 
your offer can be limited to that part which she marks. 

I believe that is your intention. 
MR, KUNSTLER: That is right. I would be 
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perfectly willing to do that. 

MR, CASHMAN: If Your Honor pleases, I think that 
this action that is now being taken is not to clarify my 
objection. My objection was on the grounds that it is not 
relevant. I think that this action tht is now being taken 
petween counsel and the witness is action to clarify what he 
is offering, not my objection, if Your Honor pleases. 

THE COURT: Yes, I understand. 

All right. Now, before we get to marking 
the magazine article, would you now direct your attention, 
Mrs. Conner, to the Army test. You say you have a descrip- 
tion of the Army test before you now? 

THE WITNESS: Yes, sir. 

THE COURT: And this is an official Army 
document? 

| THE WITNESS: I have two different things. One 
4s an official Army document describing the test. And i 
also have a publication called Health of the Arny, which is 
an annual publication of the Department of Defense, which 
discusses the Army's point of view as far as the AFQT is 
eoncerned, what they think goes into success or failure 
of the AFQT. 

THE COURT: Well, the document that you say 
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describes the AFQT test, do you have it there? 

THE WITNESS: Yes. 

MR. KUNSTLER: I will have that marked, Your 
Honor. 

I think that would be, Mr. Clerk, 41. 

THE DEPUTY CLERK: Plaintiffs' Exhibit A-41 
marked for identification. 

(Copy of Armed Forces 
Qualification Test (AFQT) for 
pamphlet was marked Plaintiffs' 
Exhibit A-41 for Identification. ) 

THE COURT: Now, may I see it, please. What i 
am trying to learn, Mrs. Conner, is just what the test is. 

Is it an intelligence test; is it an achievement test; what 
kind of a test is it? 

MR. CASHMAN: If Your Honor pleases, before the 
witness responds, I do not believe the witness is qualified 
to answer what kind of a test it is, That is why counsel 
so carefully skirted anything other than the mere recitation 
of facts in the case. 

Your Honor, there has been no showing that she 
can judge what a test is designed to measure. 

MR. KUNSTLER: Your Honor, if I could question 


her on this. 
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BY MR. KUNSTLER: 

Q Mrs. Conner, you saw the copies of the tests, 
did you not? 

A No, I did not. I had the opportunity to do so, 
but I thought it was pointless since I am not an expert in 
testing. 

At this point ali I have is the Army's evaluation 
of this test; and they have, of course, people that are 
experts in testing. I am not. 

MR. KUNSTLER: Your Honor, I think it might 
gave any confusion in the record -- I am going to withdraw 
my attempt to offer in bits of marked portions of the 
article. iI had not intended to do that in the beginning. 

I think I will stick to my original determination. 

I would just like to offer in the statistical 
table which appears on page 9, the far right-hand corner of 
A-34a, and the other exhibits relating to the data that 
went into that statistical table. And I would like to stay 
away from the article which, I think, would be almost 
impossible to separate editorial content from factual 
material. 

THE COURT: Well, the problem with the naked 
statistics is that without some explanation of what the test 
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is the statistics would be meaningless, would they not? 
Do the statistics speak for themselves? 

MR. KUNSTLER: Well, I think the statistics do 
speak for themselves, Your Honor, They show the failure 
rate on a national examination given by the Army which 
varies from State to State. 

THE COURT: Is it a physical examination or is 
it a mental examination? 

MR. KUNSTLER: Well, she can testify as to the 
parts of the examination, exactly what the parts are, 
physical parts of the examination are. That I believe she 
knows. 

BY MR. KUNSTLER: 

Q De you not? 

A Yes. 

Q Would you indicate to His Honor what the parts 
of the examination are? 

A The examination consists of one hundred 
questions in each of four areas: vocabulary, arithmetic, 
special relationships, and tool identification. The latter 
two are visual, and the former original two are verbal 
questions. The arithmetic questions are also verbal, not 


just computation. 
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Q Now as I understand it, Mrs. Conner, the Army 
does not permit copies of the test to be taken out, is that 
correct? 

A That is right. 

THE COURT: All right. Now, may I see the 
exhibit which you are offering. 

I take it what you are offering is the State 
ranking of education indicators? 

MR, KUNSTLER: It is the same thing, I think, 
Your Honor. 

It is the right hand right there, Your Honor, 
far right, page 9. 

THE COURT: Now as 1 allevekeid it, Mr. Kunstler, 
you are now limiting your offer to the table which appears 
on the far right-hand side of page 9 of the magazine, 
American Education, which is Exhibit A-34a, is that right? 

MR. KUNSTLER: That is correct, Your Honor, with 
the raw data which has already been offered in. If you 
are referring only to the article now, that is the only 
portion of the article we are offering in. 

And we will withdraw A-34, Your Honor, which is 
an incomplete copy of that article. 
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THE COURT: Now, may I see the raw data that 

you are referring to. 

| The Court's ruling is that the exhibit A-34a 
limited to the chart on the far right of page 9 of the 
magazine, American Education, is admitted, 

MR, CASHMAN: Your Honor, may I be heard, 
please. 

THE COURT: Yes. 

MR. CASHMAN: Your Honor, I have not had an 
opportunity, as the Court knows, to examine any of the raw 
data behind this particular document. Further, Your Honor, 
I have not even had an opportunity to present to the Court 
my secondary objections to the offer. I indicated to the 
Court that I thought it was not relevant without a showing 
of pertinency. 

THE COURT: Mr. Cashman, the Court's understanding 
was that you were objecting on the ground of relevancy. 
There was no other objection offered, and the Court ruled 
4t admissible over that objection of relevancy. 

Now if you want to make some other objections 
to it, the Court will listen to you. However, I think it is 
the proper practice to make your objections all at one 


time and not in relays. Now, if you want to make some 
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objections, the Court will allow you to make some more 
objections. 

MR. CASHMAN: Your Honor, the reason why I made 
my objection to relevancy first, and I think I even used the 
word initially, was because I was handed three documents 
of some detail and of some considerable girth. I thought I 
Was going to be able to have the opportunity to take a look 
at those documents with respect to what the witness has 
been brought here to testify about. That is the only 
reason, Your Honor, It was not to do it in relays or anything 
like that. 

I thought this objection might have been so 
controlling so that we could have avoided a waste of time. 

I want to say this, Your Honor. It has been 
the testimony of this witness, I believe, that the 
statistical examination of this particular article was done 
not by her but by the other contributor, Mx. de Neufville, 
or whatever his name is, So, Your Honor, I don't even 
think this is the proper witness through whom this material 
‘aaah even come into this case. That is my second 
objection, Your Honor, 

And as I say, I would like the record to be clear 


that there has been no showing at all that this test is the 
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kind of test that serves any relevant purpose with respect 
to the inquiries that we are making here. 

Your Honor has had merely the barest description 
of what the test contains. Your Honor, we have here 
tentinmy merely that there is a vocabulary portion and an 
arithmetic portion, both of which are verbal, there are 
visual aspects in that there is a tool identification and 
a special relationship identification. 

Now, Your Honor, that information alone, it is 
not even in what proportion these different aspects are 
elicited or in what proportion they exist on the test. is 
it one-fourth of the test, is it a third, or is it broken 
down into further subdivisions? 

Your Honor, without such a foundation, I do not 
believe that actually there has been a basis upon which 
the Court can receive the information. 

THE COURT: This test shows that 1% is the 
basis on which the United States depends for the admission 
of its citizens to the Armed Services. Now, that is good 
enough for this Court. 

MR. CASHMAN: Very well, Your Honor. May I 
then, since Your Honor has received it into evidence--~ 

THE COURT: I am not receiving it into evidence 
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over this particular objection. If you want to have data 
and want to examine other witnesses in connection with it, 
the Court will give you permission to call these witnesses 
and examine them in connection with it. 

But this is an official document of the United 
States. There is no objection that it is not an authentic 
document of the United States. 

MR. CASHMAN: No objection to that, Your Honor. 

THE COURT: It is the document which shows the 
test results of persons admitted in the Armed Forces of the 
United States, and certainly it is entitled to be admitted 
in evidence for what weight the Court decides should be 
given to it. 

This is the statistical survey, if you will, 
of what the United States does in connection with admitting 
its citizens to its Army in the area of mental testing. 
And it doesn't take a great deal of education to know that 
these kinds of mental tests have some relation to the type 
of education the person taking the test has. 

And for this reason, I would admit it subject 
to your further development of any basic data that you 
would like to get or any other witnesses you would like to 


have in connection with it, but simply for what weight 
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should be allowed it considering the fact that it does 
represent what happens to particular type of citizens who 
take the tests in various parts of the country on an area 
basis. 

It is not definitive in any way, but it just 
may be helpful. 

MR. CASHMAN: Your Honor, just so that I will be 
clear with the Court, I want to indicate at this time that 
with respect to this particular statistic that has been 
effered, I have no dispute about its accuracy in terms of 
numerical display, and I am not asking this Court at this 
time to examine the people who collated this material. 

My objection, Your Honor, goes to its relevancy 
4n the suit and the fact that this witness, I think, was 
the witness who did not participate in this particular 
part of the article. I understood the text to be hers and 
the mathematical computations to be Mr. de Neufville. 

But, Your Honor, in any event, I would ask the 
Court to permit me to do this. Since it is twelve o'clock, 
may I take the documents offered as the basic data and may 
I look at them over the luncheon recess and make whatever | 
observations I have at that time to the Court? 

THE COURT: Well, the Court will reserve further 
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rulings on these exhibits until you have had time to study 
them and make whatever statements or whatever other 


observations you would like to make with reference to 


them. 

Now, do you want to question the witness at 
this time? 

MR, CASHMAN: Your Honor--~- 

THE COURT: Did you want to wait until after 
lunch? 


MR. CASHMAN: If I could be given that opportunity, 
I would appreciate it. 

THE COURT: Would it be convenient for you to 
come back after lunch, Mrs. Conner? 

THE WITNESS: No, sir, but I will. 

THE COURT: Thank you very much, 

MR. KUNSTLER: Your Honor, I think the record 
should indicate that Mrs. Conner's deposition was taken at 
some length, I believe, yesterday. 

MR, CASHMAN: Yes. 

MR, KUNSTLER: And she had all these documents 
with her at that time for Mr. Cashman if he wanted to see 
any of them. 

I would also like to indicate, Your Honor, if 
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it is convenient to adjourn now, I have one more witness 
who will be here in time for the one o'clock resumption 

or one-fifteen, whdever Your Honor feels fit. And then 

Mrs. Conner can be here unless Mr. Cashman tells me he 
doesn't want her and I could head her off. But I will leave 
it up to you. 

MR. CASHMAN: I very much would like Mrs. Conner 
to remain. 

THE COURT: How long would this witness take? 

MR. KUNSTLER: I am recalling Dr. Cline for 
five questions to cover an area which I omitted when I had 
him on the stand. 

MR. CASHMAN: Your Honor, may I learn what this 
area of testimony is now with Dr. Cline? 

MR. KUNSTLER: I forgot to ask him about the 
question of the local norms which Dr. Dailey had described. 
I just want to ask him five questions on that, on those 
local norms. 

Dr. Dailey had indicatec that the District of 
Columbia was shia tne Gttk iecelatons with its tests. I 
had omitted te ask him about this. I am asking Your 
Honor's permission just to bring him back for five questions 
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THE COURT: The court will permit you to pring 
the witness back; and, counsel, you can make your objections 
at the time the questions are asked. 

MR. KUNSTLER: That was an omission of counsel, 
Your Honor, an inadvertence of mine. 

THE COURT: Now so that we can be further 
advised, what else is planned here? You have this witness, 
and you have Dr. Cline. Do you have other witnesses? 

MR. KUNSTLER: No. Then I am prepared to rest, 
Your Honor. 

THE COURT: And, Mr. Redmon;. can you give us 
the status of the witness that you have? 

MR. REDMON:,; We were advised yesterday, Your 
Honor, that she would not be available today. I get the 
impression that she is having a busy week, but 1 certainly 
would like to have her come back, say, on maybe Friday 
or whatever day is available to the Court. 

And I have a further problem. I am going to 
call Mr. Dixon in view of this testimony back to testify. 
He is in Puerto Rico for the school system and will not 
be back until Thursday night. 

THE COURT: You say you want to bring Mr. Dixon 


back? 
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MR. REDMON: Yes. 

THE COURT: For what kind of testimony? 

MR. REDMON: Surrejoinder, surrebuttal. 

THE COURT: What would be the basis of this? 

MR, REDMON: Well, as I indicated to the Court 
on Thursday, I questioned the need for Dr. Grambs' testimony 
in the first place. I think the inference has been left 
that there are books available to which Mr. Dixon has not 
made use. 

I thought his testimony was quite clear, that as 
@ principal he made a judgment with respect to the content 
of books and had used the books which are in evidence at 
this particular time. 

However, I don't want that inference left open. 
I would prefer to bring him back and to look at the books 
that have been offered in evidence and to indicate which 
ones are in his school and why he isn't using them or why 
he is using them. 

THE COURT: And you say that he is not available? 

MR. REDMON: He is in Puerto Rico, left 
Friday. 

Now, I can do this, Your Honor. Perhaps by 


tomorrow morning I can work out a set of what Mr. Dixon 


-eeY ;WOMGEA .7 
ote  Symomidesd to bain Jaiwtsot <THUOD HHP © Oe 
ietiudeiie .rebntojetima +WOMIaH aM Ve ee ee 

feldy to stesd orig od bivow tad yPHvOS ANT 


duwod eit ot betsokbni I es .fieW :WOMGA iam COT 


ysomisest ‘admexD .11 soi been ort benelseeup I .ysberd? ao 
‘Viel need esd sonerelml sit Aids I .eosiq dealt orig’ atk 
Jon aad sOxkd .sM doidw od eidsitevs exood ors exert snHd 

as dedd .s89Lo stiup esw ynomtduss ald teiguonis TO! GO 
tastnoo ors oF Jooqaet Motu dasmmby, © sbem od Leqtontrg & 
ge sonebive at ats dotdw exood ot beew bed baw eaeod™§s 


1990 Hel sonetetat serid dnsw d' mob I tevewoH One 
eslood ond 36 xool OF brs wXesd mid gntud od teterq DINOS 


wiv to mers grites J*net end wiw bus forse ain at ord cond 


Stef .Oofh oftout mt-ei oH :WONGEA .am | ©! of 


“ed eqedis$ .tonoH avoY .atdd ob aso I wort 
ROxkd ui Jeri lo toa 6 Jvo dxow mse I grtomom wortenoy 


——_ t - FF 


6670 


would say, some questions, and also with respect to the 
policy of the school board with respect to multiethnic books 
and what is available on the list. It might save us some 
time, but I don't want that inference left hanging, which 

I think is the only reason why Dr. Grambs was brought in 

to testify. 

THE COURT: Did you take the other witness's 
deposition yesterday? 

MR, REDMON: Yes, I did. 

THE COURT: You indicated that you may find that 
you might substitute her deposition for further examination. 

MR. REDMON: I did at the time, Your Honor, but 
I think it may be necessary to bring her back, unless we 
can work out some stipulation on the so-called surrebuttal 
or surrejoinder. 

THE COURT: Well, I don't intend to string this 
case out, gentlemen. I have no objection, reaily, to your 
bringing Mr. Dixon back, but I think it may be easier to 
take his deposition if you want to take his deposition and 
have any further surrebuttal by deposition. 

This Court wants to get finished with trying 
this case so that it can return to its work on the Court 


of Appeals. 
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MR, REDMON: I just want to say for the record, 
Your Honor, that i am heartily in agreement with Your 
Honor's position, I have been away from private practice now 
for two months, and I am very much needed back in the firm. 

So I would like to have this case cease also. 
But I want to be certain that the record is clear on some 
of these points. Now, if Mr. Kunstler and I can work out 
some stipulation with respect to testimony in connection 
with Dr. Grambs' testimony and what Mr. Dixon said and what 
he would say on Friday, I would have no objection to closing 
the case with respect to that aspect of it. 

THE COURT: You might explore that with 
Mr, Kunstler, The Court's observations still remain, that 
we are not going to string this case out waiting for 
witnesses. 

| Now as far as this particular witness 1s concerned, 

Mr. Dixon, I won't rule before I hear from Mr. Kunstler, 
but my inclination would be to let you take his deposition 
and put his deposition in the record, 

As far as testing his credibility and so on, 
I have already seen him. So it is not necessary for me to 
see him any more. 

MR. REDMON: I agree with respect to the 
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eredibility of Mr. Dixon. 

THE COURT: So it seems to me that this remnant 
ef the case, in view of the umavailability of Mr. Dixon 
right now, can be handled by deposition. 

MR, KUNSTLER: We would have no objection to 
the deposition, Your Honor. We would indicate on the record 
any objections we had and then pass the deposition on to 
Your Honor. 

THE COURT: You might discuss this matter with 
Mr. Redmon. Maybe you can work out some solution to both 
these problems. 

MR. KUNSTLER: Dr. Grambs as well. 

THE COURT: Now, as far as Dr. Grambs is 
concerned, it may be that we will resort to depositions 
in her cases, too, but I can reserve that until we see 
whether or not it is going to become necessary. 

I think we should now recess until one-thirty. 


Do you want to take Dr. Cline before this witness? 


MR, KUNSTLER: Yes, he would only be five 
minutes, Your Honor. He is going to answer five questions, 
subject to any cross examination. 

THE COURT: Mrs. Conner, would you be kind 


enough to come back at quarter to two, Thank you. We will 
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recess now until 1:30. 
(The Court recessed at 12:10 p. m. and reconvened 
at 1:30 p. m.) 
| THE COURT: All right, sir, will you call your 
witness, please. 
MR. KUNSTLER: Dr. Cline had to step out for 4 
minute, Your Honor. 


Do you wish to finish up with Mrs. Conner? 


You asked that Dr. Cline take 
the stand first. 

MR, KUNSTLER: He just stepped outside, We can 
wait one minute, Your Honor. I think he just stepped out 
for a second. 

Your Honor, while we are waiting, I would like 
to just indicate, Your Honor asked the plaintiffs to look 
over Defendants' Exhibits 3, 4, 5, and 6 for Identification 
and indicate whether we had any objection. We would object 
to them, Your Honor. They are newspaper clippings from 
the Washington Star and Post, which relate to, I think, 

Dr. Hansen's testimony, And one of them is 1951 entitled 
D. C. educators consider an eventuality. That is No. 36 
No. 4 is a 1951 article about a four day kindergarten week. 
And No. 5 is undated -- pardon me, it is the Post of 
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February 14, 1953. And No. 6 is the Post of February 8th, 
1953, both of which the last two have to do with a tax by 


several Congressmen on aspects of the D. C. integration 


feelers, I believe, that they refer to. 

We object on the grounds that they are hearsay 
and would put our objection on the record. 

MR. CASHMAN: Your Honor, they were offered to 
show the temper of the times and to relate to any question 
of intent in this lawsuit. They were offered for that purpose, 
Your Honor. 

THE COURT: What are the numbers? 

THE DEPUTY CLERK: Defendants' No. 3, No. 4, No. 5, 
and No. 6. 

THE COURT: All right. The Court will reserve 
ruling. 

I think we have a witness, unless you want to 
say something further. 

MR. KUNSTLER: I want to say one more thing, 

Your Honor. | 

W-4, which are the minutes of the April 15, 1963, 
meeting of the Board of Education, '64, I believe, were 
furnished to us by the defendants. As the defendants have 
indicated, page 63 -- this is the transcript, not the 
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minutes -- page 63 of the transcript is missing. The 
defendants were going to check on the availability of the 
minutes, I believe, and let Your Honor know so that we could 
offer in as W-4 as our exhibit and give the minutes an 
appropriate lettered number designation. 

MR. CASHMAN: Your Honor, We have received the 
minutes. We have misplaced them. We are presently trying 
to locate them. They are somewhere in our possession. We 
will make them available to the other side. 

THE COURT: Is there a page missing? 

MR. CASHMAN: There ise page missing, yes. 

‘THE COURT : Is that just a paging error or is there 
physically a page missing? 

MR. KUNSTLER: There is physically a page missing. 
I will just check, if Your Honor will give me one moment. 

MR. CASHMAN: It is page 63, Your Honor. 

MR. KUNSTLER: It is 63, and it doesn't make 

sense to go from 62 to 64. 

MR. CASHMAN: And we are having that reproduced, 
Your Honor, and it is going to be sent down to us. 

THE COURT: All right, sir. 

MR. KUNSTLER: We might as well give a number to 
the minutes and call the minutes W-4a, and we will offer 


them both into evidence, Your Honor, when they arrive. I 


oP .gateetw et tqiveenerd edd to £6 egeq --— sedurlin i 
ss @rid NO YSELidaltevs ef? ao Xoeto oF antoy ovow adaebaeteb 
hluoo ew tadd oe woud seme wo¥ gef Sue ,oveifled I omen a 

Ae soduuin oid ovty has tiditixe wo es HW +7 i 
oitenaleeb Tethet teeter bsalwemae 

eid bevieoet evad e¥ .yonol wWeoY :WAMH@AO JAM Ow baa” 
aaiyxd lineseg cts a .medd benaiqeis evan oe - -soduata 
6¥ saolerezesq wo al etedwemor ois rad mest easboP ed 


AEM, * -ebte worddo eit od sidsliave modi ose tet 
tgatecia egeq 8 oveds at ; TROD ABT” il wor 
a 


Rey <ealeela egaq s et otefT :HAMNEAS 4M — ae 
eiet? at xo soTre yataey 8 sess sand ef : VOD ant — cane | 
fyateels opeq s iceoteume ~ 

-golesim- egeq s yllepteyiq et exec? : anaTayon + ia : 
- Setemon sao em evig [fiw w0G0H woY¥ ti ,xoedo taut: ater 
«%OROH TWHOY .£O egeq @t $1 <WAMHBAD | ; 
exes d’aeech dt has .€0 et JI :RBaTeMR yA oe ont 
42 oF 88 mort og of =a , 
prmeroneen tasid gatvod | 63S eW SGA :HAMHBAD .AM wor | 
fe tu 08 avob dabe ed OF gniog ef FE baw \roMOH wo, — 
“vate digit 118 eEeo EHTS oo omr 
OF Mecwe 2 ots Tow es deat ol MECVEMUR sm Sele te 
| weYe {ity ov bas .aKW'eosuntw 243 Lise Bas nest esd ag 
| -E -eviwse Youd neti nono oY .eazsbive ofat déod medd . 


—— 


6676 


want the record to indicate that we are not overlooking © 
them. 
THE COURT: W-4 and We-4a, is there any objection 
to that offer? 
MR. CASHMAN: Your Honor, we admit their authenticity. 
We do not admit,with respect to the transcript of the pro- 
ceedings, the truth of every assertion thet is made therein; 
put it is the authentic document; and it does reflect what 
was said there. However, as I say, Your Honor, we wake no 
observation thet what was said at this meeting is necessarily 
true. However, that is what was said. 
THE COURT: The Court will admit W-4 and W-4a, 
MR. KUNSTLER: Thank you, Your Honor. 
(W-4 and W-4ea for Identification 
were received in evidence and 
marked W-4 and W-4a, respective- 
ly.) 
THE COURT: Turn them over to the Clerk when they 
are available. 
Thereupon, 
MARVIN G. CLINE 
was recalled as a witness for the plaintiffs and, having 
been previously sworn, was examined and testified as 
follows: 
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BY MR. KUNSTLER; 

& Now, Dr. Cline, I just have a few questions. I 
ask you, have I furnished you and have you readpages 6387 
to 6396 of the transcript of this case. 

A Yes, I have, 

Q And I ask you whether you have any opinion, based on 
your own experience, research, and background, as to 
Dr. Dailey's definition of the term local norm as used in 
his testimony which is reflected by those pages. 

A Dr. Dailey's definition of local norms? Well, 
in the first instance, a local norm is ordinarily a city- 
Wide norm; and, of course, as I gather, the population that 
Dr. Dailey is using for his norm is not citywide. It is 
just those twenty-two or thereabouts schools in the city 
that are receiving aid under Title 1 of the Elementary and 
Secondary Act; and these are just the low performing poverty 
level schools in the city. 

But the way in which he is using the term local 
norms is a popularly used way, but I think it is a misreading 
of the meaning of local norms. 

In other words, what he is doing is simply taking 
a series of standard tests and administering them to the 
children in these twenty-two some odd schools in the city 
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and then distributing, getting a distribution of the scores of 
these children on these particular tests. 

Now to the extent that a test is not reliable 
because of the use of inappropriate or inadequate standardi- 
zation norms, collecting scores from children on inappropriate 
or unreliable teats and using them as citywide distribution 
or even subcitywide distribution does not adequately 
Satisfy the requirements that one would want when one Sets up 
for local norming. 

} What Dr. Dailey is describing is by far a 
tremendous increase pertaining to the usefulness in a 
testing program of the District of Columbia, and it is a 
highly desirable step; but it is not, I would say, the 
establishment of true local norms, 

Q Now, Dr. Cline, Dr. Dailey testified, as you have 
read, that he expected or was in the process of feeding into 
a computer a lot of statistics he had about a child: his 
test score, the color of his Skin, what neighborhood he 
came from, and the like. 

How accurate would be the results as a predicter 
of doing this, in your opinion? 

MR. CASHMAN; Your Honor, I am going to object 


to the question in that it is too general to answer. There 
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has been no establishment of exactly what Dr. Dailey was 
going to put into what computer, in what amounts, or on what 
basis. 

Your Honor, I think the mere general description 
of what Dr. Dailey said in terms of a question to this 
witness is meaningless. 

THE COURT: Is what Dr. Dailey proposes to do 
described in these pages of the transcript? 

MR. KUNSTLER: It is, fairly extensively, Your 
Honor. 

THE COURT: I see. Dr. Cline, you have read these 
pages of the transcript? 

THE WITNESS: Yes, sir, I have. 

THE COURT: And do you recognize from the question 
what you read in connection with that question in that 


transcript? 


THE WITNESS: Yes, sir. I think that Mr. Kunstler's 


question is appropriate to the information that is supplied 
by Dr. Dailey in the transcript. 

THE COURT: What did you understand the question 
to entail? 

THE WITNESS: Well, he wants to know whether 
the predictive characteristics of Dr. Dailey's program 
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represent @ significant improvement over the use of the 
tests alone or any other technique of prediction about 
academic achievement or postdiction of academic failure. 

THE COURT: And this would be described in his 
testimony at pages 63 to 87 of the transcript? 

THE WITNESS: Yes, sir. | 

THE COURT: All right. I will overrule the 
objection. | | | 

BY MR. KUNSTLER: 

Q@c Can you answer the question, Doctor? 

A I would say that Dr. Dailey's description of his 
program conforms to the standard and very sophisticated 
procedures that have been developed recently for making 
more accurate and more efficient predictions about the 
performance of children at all levels; and there isn't, as 
I said before, any doubt but that he is adding a significant 
increment of value to the testing program to the city. He 
is attempting to relate test performance to 4 great range of 
other educational and educationally related experiences of 
these children. And that is terribly important. 

The point, though, that I think we are mking is 
that the prediction or the predictive efficiency of a 


measuring instrument of any of the tests that are being used 
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now, the predictive efficiency of these tests are dependent 
upon, in the first instance, the way in which the test 

was standardized, the way in which it was constructed. And 
I think what I was trying to say in my earlier testimony 
that was related to this is that unless the test is standardized 
on & population that is directly comparable to the population 
to whom the test will be administered as a test population, 
then the reliability and the predictive efficiency of the 
instrument is severely impaired. 

Now, there is a big difference between administer- 
ing a partially unreliable instrument to a group of students, 
unreliable because those students in the test population are 
not directly comparable to the students in the standardiza- 
tion population. There is a big difference between administer- 
ing &@n unreliable instrument to a group of students and then 
plotting out the distribution of their scores and calling this 
@® local norm to restendardizing, reanalyzing, and reorganizing 
the structure of the tests on the local population, that is, 
the population to whom the test is to be administered. 

Q Does the method of Dr. Dailey that you have read 
in those pages which I have indicated to you, does it 
encompass restandardizing the standardized tests for the 
D. G. population? 
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A No. It involves only the redistribution of scores 
on the nationally standardized test for different sub- 
populations within the District of Columbia; and that, of 
course, is & very restricted set of subpopulations or those 
populations that are involved in the elementary and secondary 
area act schools, 

As I said before, to redistribute such scores, 
according to subpopulations, is a significant advance, but it 
is not restandardizing. 

When 4 test is constructed on a standardization 
population, the individual questions that are selected by 
the test constructor as valuable for his tests as opposed to 
the test questions that he discards because they are not 
good measuring instruments, the individusl questions that 
are selected by the test constructor are selected because 
they themselves, each one, have been identified through 
statistical procedures as questions that help meaningfully 
and precisely measure children on some scale; that is, they 
are questions that can tell the difference between children 
who are in fact at different levels of achievement or 
maturation. 

Now, in order to construct a useable instrument, 


that is, an instrument that speaks to the typical child 
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in a standardization population, the normal procedure is 
to select those items that one has already identified as 
effective and precise measuring items, to select those 
items that have maximum measuring precision at the middle 
range of abilities, that is, the usual standard is to say 
that a standard achievement test will have about eighty 
percent of all items maximally precise for those children 
in the middle range of the ability distribution of the 
standardization population. 

Now, that means that only ten percent of the 
items that are used in that test can make decent measurements 
that are reasonably precise measurements at the lower end 
of the scale for the lower performing children and only 
ten percent of those items can make decent measurements or 
precise measurements for children at the upper end of the 
scale. That means that thet measuring instrument has 
maximum precision only to the middle range of performing 
children. 

MR. CASHMAN: Excuse me, Mr. Witness. Your Honor, 
this seems to me to be testimony that is related now to 
De. Lennen's testimony and not to Dr. Dailey;s testimony. We 
are talking about standardization populations and the 
measurement ability of standardized tests. That was the 
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total amount of testimony that concerned Dr. Lennen, not 
\Dr. Dailey. 

We are getting into standardized tests, not now 
local norms, Your Honor, 

THE COURT: Well, Mr. Kunstler, haven't you made 
your point? As I understand the point, maybe I missed it, 
it is that, according to Dr. Cline, local norms must be 
standardized on the local comaunity; and unless they are so 
standardized on the local community, they are no more helpful 
than tests that are standardized on other communities or 
standardized on the United States generally. 

Isn't that the point you are trying to mike? 

MR. KUNSTLER: That is it. I am content, Your 
Honor. 

I have no further questions. 

MR. CASHMAN: I am content with Dr. Dailey's 
testimony, Your Honor. 

TRE COURT: All right. Thank you very much, 

Dr. Cline. 
(Witness excused. ) 

YR. KUNSTLER: With that, Your Honor, the 
plaintiff has no further witnesses in rebuttal, except 


Mes, Conner. 
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THE COURT: All right. We will wait for 
Mes. Conner now, 

Mrs, Conner, will you take the stand, please. 

Thereupon, 

CARYL CONNER 
resumed the witness stand. 
CROSS EXAMINATION 

BY MR. CASHMAN: 

Q Mrs. Conner, I am going to show you Plaintiffs' 
Exhibit A-40 which has been marked for identification; and 
apart from the covering letter, I am going to ask you to 
describe to the Court what is in that exhibit. 

A it is a typed copy of a manuscript which, I think, 
was either the last or the next to last version of the 
article called How Good Are Our Schools, 

a) Yes. Now the article called How Good are Our 
Schools is the article that appears on pages 1 through 9 of 
the October issue of American Education, isn't it? 

A Yes. 

Q Now, can you tell me how many men from the 
District of Columbia were examined in connection with the 
table that is on the rightmost side of page 9 of your 
article? 

A Yes. 
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Q All right. How many men were examined? 

A What I have the table on, Negroes, right? 

Q I asked you if you know how many men were 
examined. 

A Yes, I have that information here, but it is not 
in evidence. Do you want me to give it to you now? 

Q Yes. Can you tell me, please? 

A Sure, 2,054. 

Q And of that number, how many were Negro? 

A 1,625. 

Q Now, can you tell me how many men from the State 
of Colorado, how many Negro men were examined? 

A ke. | 

Q Now, you say 427 

A That is right. 

Q And the figures for Colorado are contained in the 
table, are they not, to which we are making referetice, the 
table on page 9 that has been offered? 

A The percentage figures? 

@ Yes. 


4 Yes. I don't know. I assume they are, aren't 


Q Do you have a copy of that before you? 


Yes. 
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Q Please pull it out. Kindly refer to the table that 
has been offered to this Court. 

A Did you ask me a question? I am sorry. 

Q What I asked you was whether or not with 42 men 
I believe you said as the Negro sampling in Colorado, whether 
the Colorado percentage figures are in the table offered to 
the Court. 

A Yes. 

@ Now, would you kindly refer, please, to Nevada, 
and will you indicate to me how many Negro men Were examined 
in connection with that percentage breakdown? 

A 85. . 

Q Now, in connection with the State of Kansas, would 
you tellm how many Negro men were examined? 

A 170, 

& In ¢onnection with Montana, how many Negro men were 
examined? 

A i can't find it. One. 

Q | Now, I ask you if there is an explanation at the 
pottom of the chart, the tabular chart we are referring to, 
that makes reference to "too small--figure meaningless"? 

A Yes. 

Q And what kind of a representation is that on the 
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chart? What on the chart moans, “too small--figure 
meaningless"? 
A ‘Two stars. 
Q All right. Now, with respect to Montana, do those 
two stars appear? 
A No, and they certainly should. iI would like to 
go back and change it. 
@ With respect to Kansas, do they appear? 
No. 
With respect to Nevada, do they appear? 
No. 
With respect to Colorado, do they appear? 
No. 
Well, did I ask you any more than those States? 


I really don't remember. 


So > £& » © YF G& >} 


I don't myself. Now, consulting that tabular 
chart again, if you will, please, would you indicate to me 
how many Negre men were examined in Mississippi? 

A 3,685. 


Tennessee? 


Q North Carolina? 
A 3,560. 

Q 

A 


1,261. 
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Louisiana? 
3,710. 
Virginia? 
2,984, 
Alabama? 
3,454. 
Georgia? 
3,037. 
Arkansas? 
1,070. 
Florida? 
32257. 


And again, the District of Columbia? 


1,625. 
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Now, of the ones that I just read, the group I 


just read you beginning with South Carolina, and concluding 


with Arkansas, I am going to ask you if the District of 
Golumbia did not score better than all those States in 
terms of the Negro achievement on this particular 


examination. 


A 


not as bad as the deep South States. 
Q 


The District of Columbia Negro failure rate was 


And of the States that I just indicated-- 
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A All of which were the deep South States. 

Q Now, in terms of the national average of Negro 
failure on this APQT test across the country, what was the 
failure rate among Negroes across the country? 

A 67.5. 

q And, therefore, the District of Columbia was below 
the national average as far as failure rate among Negroes is 
concerned, is that correct? 

A It was. I think you have to bear in wind the bulk 
of the Negro population is in the deep South. 

Q The bulk of the Negro population is not what I 
was asking you. I was asking you whether on a national scale 
the District of Columbia did better than the national average. 

A Yes, 

Q Now, I aes thet on pages & and 9 there are other 
tables, Mrs. Conner, and I am going to ask you to consider 
the first table on ial 8, which-- 

MR. KUNSTLER: Your Honor, I am going to object 
to any testimony that has to do with other charts. We 
offered one chart, and the testimony was directed to one 
chart. 

MR. CASHMAN: Your Honor, if I may explain the 
reason for the line of questioning. 

THE COURT: I thought perhaps you would like to 
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finish your question first. 
MR. CASHMAN: I would prefer to, 
MR. KUNSTLER: Did I interrupt? I am sorry. 
BY MR. CASHMAN: 

Q Would you kindly tell me with respect to that 
chart what its title is and what the source is, please? 

A The title is the “Estimated percent of illiteracy 
in population over 14: 1960," and the source is the Bureau 
of the Census. 

Q Thank you. 

MR. CASHMAN: Your Honor-~ 

THE COURT: Suppose you ask another question, 
and mybe counsel will have an objection to that. 

BY MR. CASHMAN: 

& in ¢onnection with the presentation of this 
table, that is, the first table on page 8, the one you have 
Just described, did you undertake to check the accuracy of 
that table also? 

A You mean, did I try to verify the figures? 

Q Yes. 

THE COURT: Just a minute, please. 
MR. KUNSTLER: Your Honor, at this time I want to 
interpose the objection again, because this chart is one 
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of the ones that was not even offered by us, it wasn't 


testified to, and I think for that reason alone the question- 


ing should be prohibited on it. But, again, it is not even 
| relevant to the inquiry, Your Honor, on the direct 
examination. 

THE COURT: What is the purpose of the question, 
Mr. Cashman? 

MR. CASHMAN: The purpose of the question is this, 
Your Honor. I am interested not only in the chart that was 
offered to this Court but I am interested in all the charts 
that appear on this page. 

I thought it might save some time for the Court 
if I were able to establish through this witness that the 
figures that are on these tables are as authentic as are 
the figures that have been presented to this Court in the 
Single table from the two pages that have been offered. 

I thought that by.doing that, Your Honor, I might 
at a later time offer the entire tabular presentation to 
give the Court a fuller picture on a statistical basis of 
the District of Columbia in relation to the entire ranking 
by State other than just limiting it to the performance for 
eighteen year olds over an eighteen month period. 

Now, if it is Your Honor's wish that I let the 
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Witness go with respect to this, I would be happy to 
Subpoena the witness and bring her back for the purposes of 
clarification of these tables; and that isthe purpose of my 
line of questioning, Your Honor. 

THE COURT: Well, just to clear some of this, 
with reference to the rest of these tables, were they 
verified, the tabulations and so on, in the same way as the 
table for eighteen year olds as shown on the right-hand 
Side of page 9? 

THE WITNESS: I did not resubmit this material 
to the Department of Commerce for verification after it was 
in print, but the mterial is verifiable. It is in print 
elsewhere in Federal publications, yes. 

THE COURT: Did you submit the table on the 
eighteen year olds, the one on the right-hand side? 

THE WITNESS: The Defense Department received all 
the material to check, but this eighteen year old material 
has never been published. We had a worksheet. It has never 
been in print. The Bureau of the Census material is published, 
and it is available in a variety of sources. We put this in 
for comparative purposes only. It is not new material. 

THE COURT: I see. And you are testifying now 
that these other tables come out of the Bureau of the 
Census? 
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THE WITNESS: No. This first table he is now 
referring to is a Bureau of the Census table. 

MR. CASHMAN: You see, Your Honor, there are 
different sources for the tables. Table 2 is Office of 
Baucation; table 3 is the Census Bureau; table 4, Office of 
Education again. 

All I wanted to indicate, Your Honor, through 
this witness was that these tables that appear in connection 


with this entire presentation are statistically correct 


to the best of the understanding of the witness and come 
from official sources. 

MR. KUNSTLER: Your Honor, I might say here that 
unless she had some hand in preparing this material or 
obtaining it, I don't know if she can answer that question. 
The other material, the table that we referred to, was one 
she has worked with and gotten the raw data and assembled. 

So I just make that observation, Your Honor, if 
it is any aid to Your Honor's ruling. 

"HE COURT: The point is that all of this material 
seems to be official Government documents. 

THE WITNESS: It is. 

THE COURT: Or have some source in official 


Government documents. 
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THE WITNESS: With one exception. There is one 
that is NBA, National Education Association. ‘The rest of 
it is Government material. 

THE COURT: And which one is the NEA? 

. THE WITNESS: The last table on page 8 which 
indicates percentage of teachers paid $6,500 or more, and 
the District of Columbia does not appear in that table. 

THE COURT: Well, with the exception of that NEA 
table, then, all the rest seem to be official Government 
documents. 

THE WITNESS: And one other exception, which is the 
other AFQT table which includes the eight year computation 
of test scores which we did from Defense Department material. 

MR. CASHMAN; What table are you referring to 
now? 

THE WITNESS: I am talking about the table, 
"Draftee failures on Armed Forces mental tests (by percent), 
August 1958 to December 1965." We took eight years of 
reports and compiled them. 

BY MR. CASHMAN; 

Q That was done by-- 

A Thst was done in the Office of Education and also 
recomputed in the Department of Defense. 

a I see. And was the basis of that the Office of the 
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Surgeon General of the Army? 

A The raw data came from the Office of The Surgeon 
General. 

Q I see, 

THE COURT: As I was indicating, the tables all 
Seem to be official documents of the United States with the 
exception of the NEA table. Even as to the table the witness 
has just referred to, the source is an official document; 
and the witness, I assume, prepared this table from official 
documents in the same way that she prepared the table on the 
right of page 9. Is that correct? 

THE WITNESS: Yes. 

THE COURT: So as far as these tables are concerned, 
unless counsel can show that they are inaccurate in some 
way, the Court would be inclined to accept them as being 
public records and authentic in what they state. 

Now, the question is, what do you want to do 
with them? 

MR. CASHMAN: The question is, Your Honor, I want 
to offer them myself at the proper time after counsel 
finishes his case on rebuttal. 

THE COURT; All right. We will rule on it when 
you offer it, 

So let us proceed with this witness, then. 
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MR. CASHMAN: Very wel], Your Honor. 
BY MR. CASHMAN; 
Q Mrs. Conner, are you in a position to tell us 
at all with respect to the columm relating to the eighteen 
year olds and the eighteen month study, are you in a position 
to tell the Court how many of the men who were examined 
went to public schools and graduated from public schools as 
contrasted to private or parochial schools? 
A No, Sir. 
MR. CASHMAN: I have no further questions, Your 
Honor, of the witness. 
MR. KUNSTLER: I have just one or two, Your Honor, 
and I am through. 
REDIRECT EXAMINATION 
BY MR. KUNSTLER: | 
&, Mrs. Conner, in figuring out your U. S. average, 
I am talking now only about the table that I offered into 
evidence, can you indicate how you calculated the national 
average? 
A The total number of people tested and the obvious 
division of the percentage of people who have failed. 
Q I see. You did it on @ complete basis, not just 
State by State? 
A Yes, it is not State by State. 
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Q I wanted to ask you just one or two questions. 
How many Negroes were involved in the State of New York? 

A 3,680. | 

@ And what about the State of Illinois? 

A 2,123. 

Q Michigan? 

A 1,374. | 
Q California? 
A I guess that is 1,041, 

Q And Pennsylvania? 
A Where is Pennsylvania? I can't find it. 

MR. CASHMAN: It is the third block up from the 
pottom. 

THE WITNESS; 1,390. 

BY MR. KUNSTLER: 

Q Now, Mr. Cashman raised the point about the fact 
that, I think, Montana only had one Negro and you have a 
figure there of 100 percent. 

A Obviously that figure should not be there. 

Q I notice you have the figure in parentheses which 
you only do for two or three others. Why is the figure in 
parentheses? 

A There is an editorial assistant in my office who 
is a woman named Jeanette Sofokidis. She did the final 
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proofreading; and to be quite honest, I never looked at the 
gailey proofs myself; and I can't really answer the question. 
i would not myself have done it that way. However, I just 
did not pay that much attention to the particular detail. 

I think all those figures should have been starred and 
eliminated. 

@ I notice at the bottom of the page it states 
Small sample,and shows parentheses and uses the phrase 
small sample. What does that mean? 

A Obviously that means the iuiaie is very small. 
Clearly one person is not & small sample. It is a figure 
too Small to be meaningful. It should have been starred 
rather than the phrase small sample. 

MR. KUNSTLER: No further questions, Your Honor, 
RECROSS EXAMINATION 
BY MR. CASHMAN: 

Q Mrs. Conner, One question. With respect to the 
figures relating to the District of Columbia, is there any 
way of knowing from these figures or do you know how much 
of the sample dealt with children that the District of 
Columbia had received from the Deep South? 

A Of course I don't, but I refer you to Mr. Harris's 


recent survey. 
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Mr. Harris's recent survey? 
Yes. 


I am talking about this particular table. 


> fD ££ 


No, there is absolutely no data in this material 
which would indicate that. 

MR. CASHMAN; Thank you, Mrs. Conner. 

MR. KUNSTLER: No further questions, Your 
Honor, 

THE COURT: All right. Now, do you want this 
witness here while you make another offer, Mr. Cashman? 

MR. CASHMAN: Your Honor, I don't believe it will 
be necessary, no. 

THE COURT; All right. You are excused, Mrs. Conner. 
Thank you very much. 

(Witness excused.) 

MR. KUNSTLER: As I have indicated, Your Honor, 
with this witness, we have no further witnesses. And I just 
have & few loose ends I want to clear up with the Court. 
And I would like to mke these requests, Your Honor. 

First of all, I would like, Your Honor, pursuant 
to Rule 65(a)(2) of the Federal Rules, which is the new 
rule regarding consolidation of & hearing on a preliminary 
injunction with trial on the merits, that evidence received 
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in the preliminary injunction be consolidated with the 
trial for the purposes of being offered as evidence at the 
trial. The rule provides that that request can be made at 
any time after the preliminary hearing, I believe it states; 
and I would like to make that request to Your Honor. I 
don't know whether you want argument on that. 

THE COURT: No. The Courttried the case on the 
merits. 

MR. KUNSTLER: All I am asking is that under 65 
it can take up as part of the evidence evidence submitted 
at the preliminary hearing as part of the record in this 
C&S. 

THE COURT: And what preliminary hearing do you 
have reference to? 

MR. KUNSTLER: The one on the request for a 
preliminary injunction. 

The rule is, I think, a brand new one. I 
brought it with me. It is Rule 65(a)(2). It states; 

"“Gonsolidation of a hearing with trial on merits. 
Before or after the commencement of a hearing of an applica- 
tion for a preliminary injunction, the court may order the 
trial of the action on the merits to be advanced and 
consolidated with the hearing of tbe application. Even when 


‘oo Bey ob guiteed yiacntmiietg dadw boa : THOS EET 


ost itv beta oesoo ed noma cumtotiont sit at 

Ja atme sto emupre salt tat eoivons oie wat stated 
jeevesa st evelled 1 .gatraed yractaiien, od? setts entd yas 
I .mogoH wo of Seeuper dad claw oF emt bivow Tubes — 
.tad3 so Snemrg3e tasw voy tentedw worl 3'aob by 

edd aovenso od? hetwiu0o ex? vo 1209 EET cod 


@0 sehus Gadd ef gales wet MA 2A ITCRA 
baddindue eoaebive somebive edd to S107 26 qu exist meget ¥ | 
Sats ak Broce wld Yo, trey en pritses Yosatatlon, etde. ' 


& tol ¢eeupet ef me ono eT :ARITOWUA .AM . sl a 
ee ee re ee ae eee dite 
 qaedede ST (S)(0)80 elu at 31 com adtw at diguond 
~sobiqua ns Io ymivaet! s 20 dnemescemsos odd wets 10 preted 


6702 


this consolidation is not ordered, any evidence eéneives 
upon application for @ preliminary injunction which would be 
admissible upon the trial on the merits becomes part of the 
record of the trial and need not be repeated upon the 
trial," 

THE COURT: There is no problem about that. I am 
ashamed to admit that I don't remember the proceeding on 
preliminary injunction. Did we have one? 

MR. KUNSTLER: We had one, Your Honor. 

THE COURT: With witnesses? 

MR. KUNSTLER: With witnesses, with reference 
to the past House study. We asked for a preliminary 
injunction to prevent the expenditure of funds. 

THE COURT: But that has nothing to do with the 
merits of this case. 

MR. KUNSTLER: Well, there was testimony intro- 
duced, as I recall, by Dr. Hansen which had to do essentially 
with the efforts of the defendants, at least our position is, 
to preempt the lawsuit, and our position was that with the 
question of intent that some of that evidence might be 
relevant. 

All we are indicating is that it is before the 
Court if the Court wants to consider it. 

THE COURT: <All right. The Court will hear 
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from Mr. Cashman. 

MR, CASHMAN: Yes, Your Honor, if I my. 

Your Honor, the preliminary injunction is 4 little 
bit misty in my own mind as well. May we do this, Your 
Honor. May we ask the Court to take it under advisement, 
give us a short time within which to mike an evaluation, and 
submit our standing to the Court in writing? 

THE COURT: All right, sir. We will reserve ruling 
on the motion. 

MR. KUNSTLER: Now, Your Honor, I want Your 
Honor's permission to submit, as we promised, 4 clean copy 
of W-3 and withdraw the marked copy to which I believe 
Mr. Cashman took exception and substitute therefor the clean 
copy. 

MR. CASHMAN: May it please the Court, my 
objections to that document are on the record. I know that 
all that is being done is @ clean copy is being submitted. 

I have the same objections, Your Honor. 

THE COURT: All right, sir. 

MR. KUNSTLER: Now, Your Honor, I think that 
two of Mr. Hobson's documents, V-16 and V-15, Mr. Mullaney 
had; and if there is no objection on those, I would offer 


them at this time. 
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THE DEPUTY CLERK: Plaintiffs' Exhibit V-16 marked 
for identification; plaintiff's Exhibit V-18 marked for 
identification. 

MR. CASHMAN: No objection, Your Honor. 

THE COURT: All right. Let V-16 and 18 be 
admitted. 

(Documents were received in 
evidence and marked Plaintiffs' 
Exhibits V~16 and v-18, 
respectively.) 

MR. KUNSTLER: Now, I only have two more matters, 
Your Honor. We are now going through the transcript, and 
there may be some loose ends. We have gone through about 
one-half at this time. And I spoke to Mr. Mullaney during 
the break, that if there are any things we find in the 
transeript which the Corporation Counsel was to supply 
which have not already been indicated, that we would serve 
upon them within five days @ list of what they are as We 
found in the transcript. It may be that there are none, but 
We &re now going through seven thousand pages to find out; 
and if we do find some, that we would make a procedure to 
submit them to the Court. And I also request that they would 
do the same as far as we are concerned, as far as loose ends 


are concerned, clean copies or other documents that will 
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be supplied. bad 

There is some question, Your Honor, about certain 
documents which were received in evidence which were 
replacements for documents which we had offered first and 
clean copies substituted by the Corporation Counsel where 
there is some question in our mind that some of them might 
not be complete. And we wondered whether it would be 
possible to have one of our representatives with the 
Corporation Counsel, if the exhibits are going to be avail- 
able for the next few days, to at least go through those. 

Lastiy, Your Honor, we only have one more request. 
We would like to take with us for one day only our V series 
of 1 to 10, which are charts. We want to make copies for 
ourselves in connection with any future proceedings in the 
matter. 

THE COURT: That permission will be granted. 

MR. KUNSTLER: Thank you, Your Honor. 

And then lastly, Your Honor, we are at Your 
Honor's pleasure as far as whether you wish oral argument or 
don't wish oral argument. It is the recommendation of the 
plaintiffs as far as they are concerned that it would be 
almost impossible to gdve any kind of intelligent oral 
argument based on such & monumental record. If Yow Honor 
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desires oral argument, we are prepared to follow Your 
Honor's dictates in the matter. 

Then as far as the brief is concerned, we would 
like to get Your Honor's permission, assuming Your Honor 
wants briefs, that we have a sufficient period of time. I 
am suggesting 60 days for the completion of briefs. And I 
am also suggesting to Your Honor that the briefs not concern 
themselves, if this is Your Honor's feeling, with any 
question of remedy, and that should the plaintiffs prevail 
in this case that the question of remedy, which is an 
extremely complicated one, be deferred should that be Your 
Honor's ruling as the court did in Brown, where the remedy 
was the subject of another hearing, I think, six or eight 
months later and, therefore, confine the briefs to the law 
and the factual presentation; and should we prevail, then 
have & question of remedy. Should we not prevail there will, 
of course, be no further consideration of remedy. 

And with that, Your Honor, we have nothing further 
to offer. | 

THE COURT: All right, sir. Mr. Cashman. 

MR. CASHMAN: Your Honor, may I address myself to 
some matters presently pending before I go to representations 


of counsel? 
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THE COURT: Yes. 

MR. CASHMAN: Your Honor, this has to do with the 
testimony of the last witness. There are three documents 
that were offered in connection with that testimony. One 
is a statisteeal breakdown, A-35 for Identification; and, 

Your Honor, I have no objection to that. 

THE COURT: Let A-38 be admitted in evidence. 

(A-38 for Identification was 
received in evidence and marked 
A~38.) 

MR. CASHMAN: The other, A-41, is an information 
pamphlet apparently put out by the United States Army 
Personnel Research Office relating to information regarding 
the Armed Forces Qualification Test. Your Honor, I have no 
objection to that document. 

THE COURT: Let that be admitted. 

(A-41 for Identification was 
received in evidence and mrked 
A-41.) 

- MR. CASHMAN: Your Honor, Plaintiffs' A-40, however, 
is a letter directed to Mrs. Conner from one Lieutenant 
Golonel Eamett C. Lee, and, Your Honor, I have no objection 
to the covering letter. However, I have a serious objection, 
Your Honor, to the addendum. The addendum represents, as 
far as I am able to see and the witness so testified, her 
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last galley draft of the article in question. Your Honor, 
I have had objection to the article, of course. It was 
not offered by the plaintiff, or it was and was withdrawn. 
Your Honor, I do not want to come into evidence indirectly 
what I would oppose directly. So I would object to this, 
Your Honor. 

THE COURT: All right, sir. Now, as I understand 
it, you are offering not only the covering letter but the 
draft as well. 

MR. KUNSTLER: That is correct, Your Honor, not 
So much for the truth of the draft but the fact that the 
covering letter says the attached galley proofs have been 
checked for accuracy and indicates what the Department of 
the Army was checking for accuracy; and since it contains 
copies of the tables that are before Your Honor-- 

THE COURT: I take it, Mr. Cashman, that you 
will coneede that the covering letter does refer to checking 
the tables that have been offered in evidence by both 
Sides. 

MR. CASHMAN: Yes, Your Honor. It refers to the 
check for accuracy against the source mterial provided to 
you by this office; and in so far as it relates to the 
source material, the tabular data, Your Honor, I have no 
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objection at all. 

Itis the text to which I object, and I want to 
wake clear on the record that this would not be received 
so as to be evidence as far as the text is concerned, because, 
Your Honor, it concerns itself with many private opinions 
of the contributors to the article. As a watter of fact, 
it refers to evidence that has been previously excluded by 
action of this Court. 

THE COURT: I think, then, that We have the 
understanding that the covering letter does refer to the 
correctness of the tabulations as shown in the table, is 
that correct? 

MR. KUNSTLER: If that is conceded, Your Honor, 
we don't need the rest of the material. 

THE COURT: Let the covering letter be admitted 
with that understanding. 

MR. CASHMAN: Yes, Your Honor. 

THE COURT: What is the exhibit number? 

MR. KUNSTLER: It is No. A~40, Your Honor. 

THE COURT: And let the other part of the exhibit 


be withdrawn. 


(Plaintiffs' Exhibit A-40 

for Identification was received 
in evidence and marked Plaintiffs’ 
Exhibit A-40. Galley proofs | 
withdrawn. ) 
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THE COURT: Mr. Cashman, do we still have the 
table itself? Is that still before us? 
MR. CASHMAN: The table itself, Your Honor, yes. 
My only objection, Your Honor, is the one that I made 
earlier, and Your Honor has already ruled on that. I won't 
argue it further. 
THE COURT: Let it be admitted. And that is exhibit 
what, sir? 
THE DEPUTY CLERK: A-34a. 
(Plaintiffs' Exhibit A-34a 
for Identification was received 3 
in evidence and marked Plaintiffs’ 
Exhibit A-34a,) 
THE COURT: A-34a, that is only the table which 
appears on page 9 on the right-hand side. 
MR. CASHMAN: Yes, Your Honor, 
Now, Your Honor, I have in wy hand A-37, which is 
a document that relates to governmental finances in '64-'65, 
and, Your Honor, it describes or purports to describe the 
per capita amounts of selected items of State and local 
government finances for that year, and the page that is 
marked is 46 and the exhibit mrking is A-37 for 
Identification. 
Your Honor, I do have an objection to this 
document, because it is a highly distorted picture of 
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expenditures. The document appears to me to list in terms 
of millions of dollars by State both capital outlay and 
operating costs for local schools. 

Of course, Your Honor, the District of Columbia 
in terms of total expenditure shows up among the very least 
in this area, because the District of Columbia, Your Honor, 
is compared in this sampling to the States; and, Your Honor, 
I believe the District of Columbia, in terms of population, 
has a much smaller population than the vast majority of 
States and, therefore, the expenditure for the children in 
the elementary and secondary schools of that population 
would, of course, be a figure that would be low in comparison 
to Statewide figures. 

Your Honor, I think & more accurate offering to 
the Court would have been, say, a median per pupil expenditure 
figure if that could ever have been arrived at; but because 
of the obvious distortion, Your Honor, that this table 
shows with respect to expenditure, I object to the document 
coming in. 

THE COURT: The Court will reserve ruling on that 
particular exhibit. 

MR. CASHMAN: Your Honor, at a time earlier in 
this case I promised the Court an extraction of the resolution 
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by the Board of Education concerning the present status of 
the track systen. 

THE COURT: Yes. 

MR, GASHMAN: Your Honor, i have that in my hand 
right now, and I tender it to the Court. 

THE COURT: Suppose we simply mark tht in 
evidence. | 

MR. CASHMAN: Would that be a Court's exhibit, 

Your Honor? 

THE COURT: Court's Exhibit 1. 

THE DEPUTY CLERK: Court's Exhibit No. 1 marked 
for identification. 

(Resolution by the Board of 
Education concerning present 
Status of track system was 
received in evidence and marked 
Court's Exhibit No. 1.) 

MR. CASHMAN: Your Honor, in connection with 
further representations to the Court, I have here Dr. Dailey's 
raw data, the basis upon which these exhibits that he testified 
to rest. 

it breaks down the individual schools considered, 
both in terms of IQ and in terms of median family income, 
per capita cost, and percent Negro and percent white. And 
I indicated tlt I would mke this document available to the 
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other side for whatever ends they wished, and I would like 
to note that it is a document of six pages, Your Honor. 

THE COURT: All right, sir. Let the record show 
it is being given to the other side. 

MR. CASHMAN: I think, Your Honor, during the 
testimony of Mr. Koontz, the Assistant Superintendent in 
Charge of Secondary Schools, the Court inquired about the 
present student population status of students living in the 
Western-Dunbar optional zone. 

I have here a statement from Mr. Koontz that 
I would like to read into the record for the information 
of the Court. It says: 

"There are currently 35 students attending Western 
Senior High School living in the Western-Dunbar optional 
zone.” 

Now, Your Honor, the next is en estimate. 

"It is estimated that of this number 19 are Negro 
and 16 are white.” 

Further, Your Honor, there is the statement: 

“There are currently 67 students attending Dunbar 
Senior High School living in the Western-Dunber optional 
zone. All of the students are Negro." 

THE COURT: All right, sir. I assume there is no 


ee 


esti bluow bas bedary vad abae wovedade 20% ebte notte 
TOUCH GOY .teysy xls to Saemvoob 8 Bt ot tadd eten.oe 
ode byooet odd dol ule dota {LA ;2AgOo ait 


8 


samt | 180kB cose ony of movly gated sk gk 

odd game <3OHOH Wo .intdd I 7HAMEGAD AM = hd 

Bk sInetnedatreque Inedatead of? ,Sdn00K aM to qoomivees — 

ect duods betiupat smd ait2 pcre: 

add at gutvis sinoiuse te exisie colveluqog Jashuse oui 
.onos Lageidge 

#ad3 sdacok .iM modi daemedste s oved evad I - 

ak est 0% Hroeex ocd otal beet oF oak f 


s etnehude cf ylinetwwe ers etext" 


oo omens = ate ila. Sa.. 0 Mm 2 iz 
i | . ae cS 3 [ 


6714-6715 


objection to this. 

MR. KUNSTLER: No, I have no objection to that, 
Your Honor. 

THE COURT: Let it be considered as part of the 
record and admissible in evidence. 

MR. GASHMAN: Very well, Your Honor. 

(At this point there was a brief pause for change 
of reporters.) 
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MR. CASHMAN: Your Honor, the Clerk makes inquiry 
- about --_ 

THE DEPUTY CLERK: A~39. 

MR. CASHMAN: A~39. 

THE DEPUTY CLERK: That was the achievement by region 
of Negroes, which is part of the raw data of Mrs. Conner that 
she testified. 

I gave it to Mr. Cashman along with the other exhibits 
at the break so he could examine them, cross-examine Mrs. 
Conner. 

MR. CASHMAN: Yes, Your Honor, I am familiar with the 
document. It appears to me that if I don't have it here with 
me, I have it down in our other room. 

I have examined the document, Your Honor. I have no 

objection to its admission, so it may be admitted subject to my 
furnishing it to the Clerk. 

THE COURT: All right. 

The number is what? 

THE DEPUTY CLERK: A~39. 

THE COURT: Let A-39 be admitted. 


(Plaintiffs' Exhibit No. A~-39 
admitted in evidence.) 


MR. CASHMAN: I believe one of Mr. Kunstler's 


representations to the Court was that in the exchange of clean 
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copies for copies that had been marked and received into 
evidence, there might exist the possibility -- I hope to put it 
that way -- that the documents were not complete. 

Your Honor, efforts between counsel to make sure that 
the documents are complete will be effected and so we have no 
objection toe that end being pursued. 

THE COURT: Well, I would hope that counsel for both 
sides would have one member of each staff when we finish this 
trial to go through the documents with the Clerk to make certain 
that all the documents are intact, complete, and in the Clerk's 
possession. ; 

MR. CASHMAN: We would be happy to do that, Your 
Honor. 

THE COURT: I think Mr. Kunstler -- 

MR. KUNSTLER: We will do that, Your Henor. There was 
no implication in what I said. 

THE COURT: No. 

MR. KUNSTLER: Just a shifting of papers. 

THE COURT: I understand. 

What else do we have? 

MR. CASHMAN: Yes, Your Honor. 

The other day in connection with data that we wanted 


admitted, we handed a considerable amount of documents over to 
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the other side for their inspection. 


Your Honor, we would like to have those back now 


for offering to the Court at this time. 


THE 
and tell them 

MR. 
Thursday? 


MR. 


MR. 


COURT: Maybe Mr. Mullaney can help them on that 
what it is. 


CASHMAN: The data we handed you when -- last 


KUNSTLER: Last Thursday. 

CASHMAN: Last Thursday. 

KUNSTLER: That is the superintendent's data? 
CASHMAN: Yes. 

KUNSTLER: We are not offering it. 


CASHMAN: I know that. 


We are going to offer it at this time. May I have 


it, please? 


(Gets envelope from plaintiffs.) 


Now, again, Your Honor, there is a little confusion, 


I think. 


What Miss Saltonstall has handed me is the data upon 


which the superintendent's questionnaire was based. 


Now, that was not what I was referring to, Your Honor. 


Last Thursday I presented a series of documents from the 


superintendent's office. 
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MR. KUNSTLER: We have them. 
(Documents handed to mr. Cashman) 
MR. CASHMAN: Your Honor, these represent official 
decuments of the District of Columbia. 
They have been shown to the other side. They relate 
to a variety of subjects, Your Honor. 
I would ask that they be marked by the Clerk for 
identification and then we would move their admission. 
THE COURT: What number would you like to give them, 
Mr. Cashman? 
MR. CASHMAN: We have been marking all our documents 
‘Successively, Your Honor. TI think it would -- 
THE DEPUTY CLERK: The next number is 123. 
MR. CASHMAN: I think it would serve our purpose if 
we continue to do so. 
THE DEPUTY CLERK: Defendants' Exhibit No.123 marked 
for identification. 
(Summary of Increases in operating 
expenses requested by the Board of 
Education, approved by the Com- 
missioners and appropriated by Congress 
1953-1966 marked as Defendants’ 
Exhibit No. 123 for identification.) 


Defendants' Exhiit No. 124 marked for identification. 
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(District of Columbia population 
by race for the years indicated 
marked as Defendants’ Exhibit No. 
124 for identification.) 


Exhibit No. 125 marked for identification. 


; (Pupil membership in regular day 
schools and average class size, by 
levels and race, for the years 
indicated marked as Defendants’ 
Exhibit No. 125 for identification.) 


Exhibit No. 126 marked for identification. 


(Distribution of pupils by curriculums 
and special programs in the school 
year 1964-65 marked as Déféndants' 
Exhibit No. 126 for identification.) 


Exhibit No. 127 marked for identification. 


(Scholarships won by students in 
senior high school marked as 
Defendants' Exhibit Ne. 127 for 
identification.) 


Exhibit No. 128 marked for identification. 


(Work scholarship program marked as 
Defendants’ Exhibit No. 128 for 
identification.) 


Exhibit No. 129 marked for identification. 


(Followup survey senior high school 
graduates for years indicated 
marked as Defendants' Exhibit No. 
129 for identification.) 


Exhibit No. 130 marked for identification. 


(Percentages by race in the public 
schools for 1945 to present marked 
as Defendants’ Exhibit No. 130 

for identification.) 
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Exhibit No. 131 marked for identification. 


(Special projects supported by funds 
other than District of Columbia 
government and deposited to the 
credit of the District of Columbia 
public schools marked as Defendants’ 
Exhibit No. 131 for identification.) 


Exhibit No. 132 marked for identification. 


(Elementary school construction since 
1958 by income levels of neighborhoods 
to be served marked as Defendants' 

Exhibit No. 132 for identification.) 


Exhibit No. 133 marked for identification. 


(Degrees held by teachers on October 
22, 1964 marked as Defendants' 
Exhibit No. 133 fer identification.) 


Exhibit No. 134 marked for identification. 


(Staffing the District of Columbie 
public school system marked as 
Defendants' Exhibit No. 134 for 
identification.) 


Exhibit No. 135 marked for identification. 


(District of Columbia public school 
construction marked as Defendants‘ 
Exhibit No. 135 for identification.) 


Exhibit No. 136 marked for identification. 


(Annual total operating expenditures 
per pupil in the regular elementary 
and secondary day schools 1955-56 i 
through 1965-66 marked as Defendants’ 
Exhibit No. 136 for identification.) 
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Defendants’ Exhibit No. 137 marked for identification. 
(Statement showing amount and source 
of funds and the number of free lun-~ 
ches provided for needy elementary 
school children marked as Defendants’ 
Exhibit No. 137 for identification.) 


Defendants' Exhibit No. 138 for identification. 

(Number of part-time classes in the 
elementary day schools at end of first 
six weeks in each year 1948-49 through 
1964-65 and September 23, 1965 

marked as Defendants’ Exhibit No. 138 
for identification.) 

MR. CASHMAN: Your Honor, we move the admission of 
the public documents 123 through 138, which have been just marked 
for identification. 

THE COURT: Counsel has moved the admission of 
Defendants’ 123 to 138. 

MR. KUNSTLER: Your Honor, they are all official 
documents. 

I have an observation as to relevancy but since they 
are official documents I have no basis for objection to their 
going into the record. 

THE COURT: All right. Let them be admitted. 

(Defendants’ Exhibits Nos. 123 


through 138 admitted in evidence.) 


MR. CASHMAN: Your Honor, I have in front of me two 
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documents handed to me by co-counsel, which relate to cross 
tracking by subjects in the senior high schools and number of 
senior high school students with cross tracked programs. 
Your Honor, I would show these to the other side and 
after they have perused them, I would ask that they be admitted. 
They are also, Your Honor, official documents. 
MR. KUNSTLER: Again, Your Honor, we have no objection 
to official documents. 
THE COURT: Would you markethem with the next con- 
secutive numbers and admit them in evidence? 
THE DEPUTY CLERK: Defendants’ Exhibit No. 139 marked 
for identification and received. ; 
(Cross tracking by subjects in senior 
high schools marked as Defendants‘ 
Exhibit No. 139 and received in 
evidence.) 
Defendants’ Exhibit No. 140 marked for identification 
and marked received. 
(Number of senior high school students 
with cross tracked programs marked 
as Defendants' Exhibit No. 140 
and received in evidence.) 
MR. CASHMAN: Your Honor, I have here in front of me 
another official document which relates to special projects 


supported by funds other than the District of Columbia Govern- 


ment and deposited to the credit of the District of Columbia 
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public schools. 

Your Honor, it is a breakdown from 1958 through 1965. 

I believe, if I am not mistaken, it has already been 
received into evidence. 

Your Honor,I give a copy to the Clerk as a clean 
copy of what has already been received. 

Your Honor, I have in front of me, and I know the Court 
has already permitted me to leave our record open with respect 
to the pay increase recently approved by Congress. 

Your Honor, my understanding is that it has passed 
both houses and presently awaits the President's signature. 

I have, however, Your Honor, a copy as of aus of the 
approved conference report as it left Congress for the signa- 
ture of the Presdient. 

Your Honor, is it your wish that I submit it at this 
time, that is, the conference report, or would it be preferable 
with the Court if I submitted the bill as it is Signed by the 
President? 

THE COURT: The latter, I think, Mr. Cashman. We 
will keep the record open for the document. 

| MR. CASHMAN: Very well, Your Honor. 
The same applies, as I know Your Honor has indicated, 


to the approval of the budget. 
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THE COURT: That is correct. 

MR. KUNSTLER: That's right. 

MR. CASHMAN: Your Honor, in connection with further 

submission of documents by the defendants, we would ask permission 
~~ because we don't have them here now -- to submit certain 
interrogatories and certain answers to interrogatories that 
were propounded and answered in this law suit. 

The reason why I don't have them at this time is 
because, Your Honor, the folder in which they are is back at 
the office. 

THE COURT: These were answered by some plaintiff? 

MR. CASHMAN: Yes, Your Honor, they were. 

THE COURT: Well, I take it there is no objection to 
these? 

MR. KUNSTLER: No, Your Honor. 

THE COURT: All right. 

We will simply give them -~- well, you just offer them 
in evidence and give them the next number. 

MR. CASHMAN: Your Honor, as I say, I don't have them 
with me now, so it will be difficult for me to count them. 

Some, Your Honor, related to matters that have been 
either withdrawn or stricken by the Court's order or action of 


counsel, so I wouldn't want to put in interrogatories that 
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related to those particular aspects of the suit. 

THE COURT: Well, we will hold the record open for 
whatever you want to offer. 

MR. CASHMAN: Very well. Thank you, Your Honor. 

MR. REDMON: With respect, Your Hénor, to the matter 
digcussed this morning, I think perhaps Your Honor's suggestion 
might well be taken, to cross-examine Doctor Grambs Friday 
morning by deposition, and perhaps Mr. Dixon in the afternoon, and 
that should wind up the record. 

So unless counsel has some engagement -- Friday is 
the earliest time, of course, we could do it. 

I would prefer to do it Friday, because like Your Honor, 
I would like to close this case and go back to work. 

THE COURT: What about Priday? 

MR. KUNSTLER: Friday is all right with us, Your 
HOnor. 

THE COURT: Do you think you can get through both of 
them Friday? 

MR. REDMON: Yes, Your Honor, I see no reason why 
that can't be done.’ 

There will pobably be some objection to some of the 
eapcuments submitted by Doctor Grambs. 


I might suggest that at the close of the deposition 


.tiuve eft to etosges isiuvitisq seod? of bedsiex 
xot mage birece: eds bilod Iliw ow ,ilow * PAUOD ‘aut | 
so it ee | .tetio ot tasw yoy tevessiw 
- 1000 be 4uoy Xasd? .Ilew yisv MANGIA) «5 ots idm | 


sestem sdt OF \AONGH xvEeY ,tosqeo1 djiW :WOMGHA .AM 
acaned ¥ 


nolsseppya 2'xomoH rWoOY eqsrizeq daids I .paiazom eind  poveeane® ; 
ysbitt eadmsexD xrotoed onimsxe-az0r. of ,medlad od tiey, tdpim 
bas ,aoontests Si at moxid .«M aqsd1eq bis .aoitizogeb, yd palazom 
-fxoos: edt ge baiw bisose . 
ek ysbixdi -- tnsmepspas emoe asd L[eenvoo aeelau oe. ~—* 
ti ob binoo sw ,sarves to ,omis yeotizss odd 


casmeaes xw0Y oil seusved .yabixt +1 ob o¢ 19%e%G bisow, I 


oe atvew-ot assd op Sas seas atdd seol> o¢ Att biuow x 
fysbixrt ds tsiW : See 
YBDixrt tuods ts TAVOD rg + 3 
mpo¥Y ,eu dtiw tdipix Lis - yehatt :AIITAMA .AM 
i P “ nt a 
“fe d¥od dpwords-gop aso voy Anids voy of <:TAUQD BHT al Sea” 
, mia 
yvdw ades9% on see I .10omeH us0Y ,29¥ :MOMGHS .9M E 
: | +qep> ad 2" p8 nee seee 
‘es Yo onmee of aoitoetde emoe ed yldsdoy ILiw e1edT -. 


nottiaeqeh aft to esolo edd 35 todd Jeoppye tipim I 


, Leanne 


6727 


I will submit my reasons for objecting to the admission into 
evidence in writing and perhaps counsel will in opposition. 

THE COURT: All right. 

MR. KUNSTLER: That was going to be my question. 

Now the books of Doctor Grambs that she brought here 
are not in evidence yet, but offered. I understand they will 
be held open subject to objection from the Corporation Counsel. 

THE COURT: All right. 

MR. CASHMAN: ere Honor, one other matter. 

We have a chart which is identified as Defendants' 
46 for identification, relating to the holding power in terms 
of dropouts in the District of Columbia Public School System, 
going back, Your Honor, to 1953 and including the 1965 school 
year. 

Your Honor, as I recall our earlier colloquy, if the 
Court requires authentication of that document, Your Honor, I 
would be glad to provide a witness for such identification and 
substantiation. | 

THE COURT: Mr.Kunstler, what is your position on 
this? 

MR. KUNSTLER: Your Honor, I renew my objection, 
Your Honor. | 
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Bristor's testimony bears it out, that this is a meaningless 
chart, comparing two things that have no analogy or relation- 
ship to each other. 

Not only is it a confusing chart for the Court to 
read, but I thought that Mr. Bristor's testimony clearly 
indicated it was meaningless. 

He did not know what it meant and no witness has 
testified to it other than Mr. Bristor and I think statisticaly 
it is a meaningless chart and would clutter up the record. 

THE COURT: Well, I think it may have some relevance. 
I don't see that we should exclude it completely. Mr. Bristor 
did testify with relation to some parts of it. 

So I will overrule the objection and let it in 
evidence, 


(Defendants' Exhibit No. 46 admitted 
in evidence.) 


MR. CASHMAN: Then, Your Honor, unless the Court 
has some suggestions with respect to further matters of 
housekeeping that presently occur to the Court, none occur 
to me at this time. 

THE COURT: Well -- 

MR. CASHMAN: Excuse me, Your Honor. 


I do ask that the charts that have been identified 
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by Mrs. Conner be marked as Defendants' Exhibits. 

Your Honor, they are all charts appearing on pages 
8 and 9 of the document A-32 -- A-34 a, pages 8 and 9, 
other than that which has already been offered by the other 
side. 

THE COURT: Does chat include this NEA? 

MR. CASHMAN: Your Honor, I would offer the NEA 
figure. 

Of course, Your Honor, the NEA figuresdoesn't even 
include the District of Columbia, if I am not mistaken. 

THE COURT: She said it didn't. 

MR. CASHMAN: So there is no real necessity, Your 
Honor, that that be done. 

.I just see here also, Your Honor, that I have marked 
the tables that I am offering, so if I may, Your Honor -~- if 
there is a clean copy with respet to A-34a -- I would like to 
make that part of my remaining tables, Your Honor. 

THE COURT: All right. 

Is there objection to that? 

MR. KUNSTLER: No objection, Your Honor. I would 
just like to make an observation to the Court that the fourth 
chart on page 8 which is called Estimated current expenditure 


per pupil in average daily attendance in public schools, is 
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. €an estimated expenditure. It doesn't square with our figures 
but since it says estimated, I am sure the Court will take 
that into consideration. 

THE COURT: It reads estimated. 
MR. KUNSTLER: It reads estimated. 
THE COURT: All right. 
With that observation the report will be admitted. 
THE DEPUTY CLERK: Defendants' Exhibit No. 141 
marked for identification and marked received. 
(Charts on pages 8 and 93 of Document 


A~34a marked as Defendants’ Exhibit 
No. 141 and admitted in evidence,except 


last; chart on page.9 
MR. KUNSTLER: Your Honor, before you close on that, 
I have -- are you through? 
MR. CASHMAN: Not quite yet. 
MR. KUNSTLER: All right. 
MR. CASHMAN: Your Honor, there has been a representa- 
tion concerning the date of filing of briefs in this matter. 

7 Your Honor, we concur with the necessity for the 
filing of briefs and we would ask the Court that in connection 
with that filing both sides be permitted the opportunity to 
file proposed findings of fact and conclusions of law for the 
consideration of this Court. 


Your Honor, I am in hearty agreement with counsel 
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that argument of this matter would probably tend to make an 
already overlong record further overlong and would not be of 
specific advantage to the Court. 

However, I do ask permission to file proposed findings 
of fact and conclusions of law relating them to the exhibits 
and to the trial transeript, Your Honor. 

THE COURT: Counsel had a suggestion as to timing. 

MR. CASHMAN: Sixty days, Your Honor. 

THE COURT: That was his suggestion. 

MR. CASHMAN: Your Honor, my inclination is to say 
that sixty days is also agreeable with the defendants. 

THE COURT: Well, in accordance with this Court's 
practice of many years' standing, going back some years, both 
sides will be requested to file proposed findings of fact and 

-conelusions of law relating each proposed finding of fact to the 
pages in the transcript and the documents on which the party 
relies for that particular proposal. 

Those findings should be filed by December the 20th. 
That is almost sixty days, since today is the 25th. 

The Court will then request counsel for both sides to 
file briefs in support of their proposed findings and in 
opposition to the proposed findings of the other side by January 


the 20th, thirty days. 
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Now, is that sufficient time? Is there any reason 


why we can't make it thirty days? 


MR. 


MR. 


THE 


MR. 


KUNSTLER: That is satisfactory, Your Honor. 


CASHMAN: I have no objection, Your Honor. 


COURT: Do counsel have any other suggestions? 


KUNSTLER: Your Honor, I have one more offer 


to make, the document that was furnished to us a few moments 


ago. 


It is W-15. It is the raw data on which Doctor 


Dailey's charts were made and we would like to offer it into 


evidence as our W~15. 


I don't think Mr. Cashman -- 


THE DEPUTY CLERK: W-15 has been used. 


W-15 is a book, Four Seasons with Susan. 


MR. 


THE 


KUNSTLER: What is the last W number? 

DEPUTY CLERK: W-30. 

KUNSTLER: W-30, Your Honor. 

DEPUTY CLERK: No, the next one is W-3l. 

KUNSLTER: W-31. 

DEPUTY CLERK: W-31 marked for identification. 
(Document on raw data from Doctor 
Dailey marked as Plaintiffs' Exhibit 


No. 31 for identification,Code for 
bo, GC. Seto 


COURT: You are offering this? 
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MR. KUNSTLER: I am offering it, Your Honor. 

I think the Court asked for it, if I am not mistaken, 
, but we would offer it as our W-31. 

MR. CASHMAN: Your Honor, I have no objection to it. 
THE COURT: All right. Let it be admitted. 


(Plaintiffs’ Exhibit No. W-31 
admitted in evidence.) 


MR. KUNSTLER: Now -- 

THE COURT: Is there anything further? 

MR. KUNSTLER: If there are any openings in the 
record, as I indicated before, we will work it out with counsel, 
and indicate to the Court what they are. 

THE COURT: All right. 

If any problems arise, the Court will be available 
to settle them. 

MR. KUNSTLER: Thank you, Your Honor. 

MR. WEINBERG: «If. thecCourt please -- 

THE COURT: Yes. 

MR. WEINBERG: I am Robert Weinberg representing an 
organization which would like to file an amicus brief in this 
case, the School Action Council for Capitol East. 

THE COURT: Just a pinche, please. A little more 
slowly. 


MR. WEINBERG: School Action Couneil for Capitol East. 
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An’ official of that organization, Mr. Michael Tigar, 
is present with me. 
He has previously requested this permission of 
counsel for the plaintiffs and defendants. 
Counsel for plaintiffs agreed and authorized me to so 
state, 
Mr. Cashman, I believe, told Mr. Tigar that he would 
decide at a later date whether he would grant or withhold his 
consent. 
MR. CASHMAN: I think what my representation was, 
Your Honor, I would decide when I saw the motion asking for 
leave of Court to intervene. 
As yet I have not seen that motion. 
MR. WEINBERG: It is not a motion to intervene, Your 
Honor. It is simply a motion for leave to file an amicus 
curiae. 
MR. CASHMAN: I have not seen that, Your Honor. 
THE COURT: Is this an oral motion? 
MR. WEINBERG: Yes, Your Honor, it is. 
THE COURT: You don't intend to file a written motion? 
MR. WEINBERG: If Your Honor would prefer a written 
motion I certainly wéll. 


THE COURT: No, an oral motion is fine. 
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Counsel, would you like to respond to the motion? 
MR. CASHMAN: Your Honor, I really don't know in 

detail exactly what the School Action Council for Capitol East 
represents. 

Your Honor, I see here that there is a description of 
that organization. 

Your Honor, if I could be permitted the opportunity 
to take a look at exactly what these people represent and 
what they intend to de, I think I would be more qualified to 
express my view with respect to the amicus at a later time. 

THE COURT: How long will this take? 

MR. CASHMAN: Oh -- 

THE COURT: I see. You mean a later date? 

MR. CASHMAN: Yes, a later date. 

Your Honor, is it my understanding that wence going 
to reconvene on Friday? 

THE COURT: No, we are not. 

MR. CASHMAN: We are not. 

THE COURT: But as I have indicated before, an amicus 
request to file briefs is usually granted, since they ay serve 
some purpose and perhaps they may not. 

I assume that an amicus brief ordinarily takes one 


side or the other and I assume this one will. 
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MR. CASHMAN: Yes, Your Honor. 
I am presently reading it while the Court is making 
its observations. 
THE COURT: But this does not preclude its being 
received for whatever value the Court wants to place on it. 
MR. CASHMAN: Your Honor, the description naive before 
me I would ask be marked and included as a part of this file, 
indicating their own description of themselves , and with 
that description, Your Honor, I tee no objection to their 
coming in as an amicus for the purpose for which they want to 
here, 
THE COURT: Let the document be marked -- what is 
he name of the organization? 
MR. WEINBERG: The School Action Council for Capitol 
East. . 
Mr. Tigar was good enough to type out a one-page 
summary of the organization. 
THE COURT: Let it be School Action Council No. 1. 
THE DEPUTY CLERK: School Action Council Exhibit 
Ne. 1 marked for identification. 
(Summary of its organization marked 
as School Action Council's Exhibit 
No. 1 for identification.) 


THE COURT: Now, sir, with reference to the filing of 
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MR. WEINBERG: We would like to file it on January 


20, the same date Your Honor gave to these plaintiffs and 


defendants. 


It is anticipated that it is likely to favor in 


general the plaintiffs' position, but an independent review of 


the record will be made by the organization and it 


well not go down the line with either party to the 


before we 


I never take anything out of the courtroom with me. 


THE COURT: All right, sir. 

We will make it January the 20th. 

MR. WEINBERG: Thank you very much, Your 
THE COURT: Do we have anything further, 
MR. KUNSTLER: I hope not, Your Honor. 
MR. REDMON: Your Honor better leave the 


get some more -- 


may very 


litigation. 


Honor. 


gentlemen? 


courtroom 


THE COURT: Before you get something else. 


Well, gentlemen, it hasn't all been pleasant, but 


Good day. 


(Whereupon at 3:57 p.m. the proceedings in the 


above cause were concluded.) 
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The foregoing 6737 gross-numbered pages 


are certified 


to be the official transcript of the proceedings indicated 


as reported by official court reperters. 


aine 0. Wells | 
Official Court Reporter | 
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